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Complaint. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 
Plaintiff, 


~againste 


DONALD F. CAWLEY, Potice Commissioner, 
City of New York, PATRICK V. MURPHY, 
former Police Commissioner, City of 
New York, THE CITY OF NEW YORK, HARRY 
I. BRONSTEIN, Personnel Director and 
Chairman, New York City Civil Service 
Commission, and ABRA D. BEAME, as 
Comptroller, City of New York, 


Defendants. 


COMPLAINT FOR A WRIT OF MANDAMUS; 
PRELIMINARY INJUNCTION; 
INJUNCTION, AND FOR DECLARATORY 
JUDGMENT FIXING AND DETERMINING 
THE RIGHTS OF PLAINTIFF. 


I. 
PRELIMINARY STATEMENT 
Plaintiff, a citizen of the United States and of 
the State of New York, successfully competed in an open competi- 


tive written examination for Patrolman, Police Trainee Police 


Department, City of New York. He was 


eligible list duly estaclished by the 


Commission as a result of seid examination on Januery 31, 1970. 


On February 16, 1973, he was dismissed from his position of 


Patrolman without charges end without 


Civil Action 
No. 


PERMANENT 


duly appointed from an 
New York City Civil Service 


a hearing. 


4a 


follows: 


Complaint. 


II. 


JURISDICTION 


Jurisdiction is conferred upon the Court as 


(a) 


(bd) 


(c) 


(4) 


Plei 


Section 1331, Title 28, U.S.C., in that 

the damages to plaintiff exceeds $10,000..0 
and the matter arises under the United State 
Constitution, laws and treaties; 


The Fourteenth Amendment to the Constitution 
of the United Staces; 


28 U.S.C. 1343(3) (4) im that plaintiff 
seeks relief under 42 U.S.C. Section 1981 
and Section 1983 and alloges deprivation 
under coler of state laws, oi rights, 
privileges or immunities secured by the 
Constitution of the United States, or by 
Act of . providing for equal rights 
er civil rights of all persons within the 
jurisdictien of the United States; 


Pleintiff's action for declaratory and 
injunctive relief and for damages is 
authorised by: 


1. 28 0.6.C. Sections 2201, 2202 and 
Rule 57 of the Federal Rules of Civil 
Precedure which relate to declaratory 
judgments, and 


2. 2 U.S.C. Section 1983 which provides 
redress for the deprivation under color of 
law of rights, privileges and immunities 
secured to all citizens and persons within 
the jurisdiction of the United States by the 
Constitution and laws of the United States, 


III 
BASIS FOR ACTION 
tiff is a citizen of the United States and 


of the State of New York, The defendant Few York City ¢ivil 


Service Commission duly announced an open competitive written 


examination for the position of Patrolman, Police Trainee, Police 
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Department, City of New York. Plaintiff filed a written applica- 
tion to compete in said examination. The Civil Service Commissio 
after having conducted an investigation, determined that plaintif 
met all of the eligibility requirements for the position end 
permitted plaintiff to compete in said examination, Plaintiff 
successfully competed in said written exsmination. Thereafter, 
he passed the required medical and physical tests and the Civil 
Service Commission certified plaintiff as sligible for appoint- 
ment as Patrolman, Police ereines. The Police Department, City 
eof New York, conducted its own investigation and after a pre- 
appointment physical examination and an investigation of 
plaintiff's police recerd, scholastic background and employment 
appointed plaintiff from the eligible list on January 31, 1970. 

Prior to his appointment as 4 Patrolman, it was 
incumbent upon plaintiff to purohase the necessary equipment, 
gear and uniform which approximated $500.00. On January 31, 1970, 
plaintiff enrelled in the John Jay College of Criminal Justice 
and Long Island University, which were federally funded programs, 
At the time of his dismissal as hereinafter alleged, plaintif? 
had earned 22 credits at the John Jay College of Criminal Justice 
and 21 credits at Long Island University. 

On February 16, 1973, plaintiff received a writte 
notice which advised him that the Police Cemmissioner had decided 
not to retain him as an employee of the Police Department “your 
capacity having been unsatisfactory to the °ciice Commissioner", 
Annexed herewith and marked Schedule "A" is a copy thereof. At 
the time of his dismissal, plaintiff was earning $11,200.00 per 


I 
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annum. Beoauce of said dismingal, plaintiff was compelled te 
discontinue his courses at the John Jay College of Criminal 
Justice and Long Island University which would have culmix. ed in 
a Police Science Degree, Both Universities are now claiming 
reimbursement, 

At the time of his dismissal, plaintiff was not 
served with written charges and specifications and was not given 
a hearing. His summary dismissal besides being arbitrary, 
capricious and unreasonable, was in violation of plaintiff's 
constitutional right to procedural due process and the equal 
protection of the laws. Petitioner could not be dismissed at 
will- 


Iv 
FiRST CAUSE OF ACTION 


The refusal and failure on the pert of the local 
Police Department officials to specifically state the reasons for 
plaintiff's dismissal and afford him aa opportunity to rebut and 


contradict any accusations made against him was and is contrary 


to BOARD OF REGENTS v, ROTH, 408 U.S. Su63 PERRY vw. SINDERMAN, 
408 U.S. 593, and GOLDBERG v KELLY, 397 U-S. 25he 


Vv 
SECOND CAUSE OF ACTION 


The Civil Rights Aet prohibits discrimination in 
employment because of race, creed, color, religion or national 
origin, Because of the refusal and failure on the part of the 
local Pelice Department officials to specifically advise plaintiff 
of the reasons for his dismissal, plaintiff is unable to determine 
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whether his civil rights were violated, and therefore alleges that 
his sumeary dismissal under the circumstances was illegal and 
improper. 


vi 
THIRD CAUSE OF ACTION 


By refusing and failing to specifically advise 
plaintiff of the reasons for his dismissal and to afford him an 
opportunity to contrevert the basis for the alleged dismissal, 
plai..tiff has been denied precedural due process and the equal 
protection of the laws guaranteed by the Fourteenth Amendment to 
the Constitution of the United States. 


vit 
FOURTH CAUSE OF ACTION 


The refusal and failure on the sart of defendants 
to give a specific reason for the dismissal of plaintiff was and 
is in violation of his First and Fifteenth Amendment rights to th 
Constitution of the United States and denies to plaintiff his 
right to earn a livelihood. Plaintiff had a property right to hi 
position which could not be summarily taken away. As aresult of 
said dismissal, plaintiff's neme has been placed on a list which 
disqualifies hia from competing in Civil Service,Bxaminations for 
employment in the City end State of New York for at least one year. 


VIII 
FIPTH SAUSE OF ACTi 


The local Police officials have intentionally an 
purposefully discriminated against pleintiff. Their aotion is 
invidious and intentional and was and is intended to deny to 


plaintiff his constitutional right te held public office, 


8a 
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Ix 
PRAYER FOR RELIEF 


- WHERBFORE, plaintiff respectfully prays that this 
Honorable Court: 

1. Iesue a write of mandamus directing defendants 
to reinstate plaintiff to his quondam position of Patrolman, 
Poliee Department, City of New York, retroactive to February 16, 
19733 

2. Enter a declaratory judgment against all 
defendants declaring that the action of defendants in terminating 
plaintiff's employment without charges and without a hearing to 
be in violation of the Constitution of the United States, in that 
it denies to plaintiff procedural due process and the equal 
protection of the laws; 

3. Grant e temporary restraining order restrain- 
ing defendants, their successors in office, agents and employees, 


and all other persons in active conoert and participation with 


them from continuing to cause irreparable harm to plaintiff by 


refusing to employ him in his position and to employ him in civil 
service positions in the competitive class to which he may be 
entitled and that would otherwise be availabie exoept for the 
illegal action on the part of defendants; | 
ye Enter preliminary snd permanent injunctions 
pursuant to Rule 65 of the Federal Rules of Civil Procedure, 
enjoining defendants their cuscessors in office, agents and 
employees, and all other persons in active concert and participa- 


tion with them from refusing to employ plaintiff in his position 
of Patrolman, Police Department, City of New York; 
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5S, Enter a final judgment in favor of plaintiff 
vacating, ennulling end setting aside his dismissal from his 
competitive civil service position of Patrolman which was 


accomplished without charges and without a hearing on February 16 
19733 


6. Grant plaintiff damages in the sum o1 
$50,000.00 because of the injury to plaintiff's reputation and 
good name resulting in the severe limitation of future employment 
opportunities; 

7» That this Court retain jurisdiction of this 
action until such time as defendants comply with the provisions 
of the Fourteenth Amendment and the statutes enumerated above, 
and 

8. Grant plaintiff such additional alternative 


relief as may seem to this Court to be just, proper and equitable 


Respectfully submitted 


-t 


Z > 

we Ton« “4 & re LAr Ca j 

Rg » Baqe 
Attorney for Plaintiff 
Office & P. 0. Address 
280 Broadway 
New York, New York, 10007 

(DI 9--3896) 


_F 
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Schedule A, Letter From Police Department, 
February 8, 1973, Annexed to Foregoing 
Complaint. 


AL» February 8, 1973 


Probationary Patrolman 
Elliot Hu. “Wa lyeor 
Shislid No. 18079 
PARTS. 


You ars hereby notified that the FP e 
Comrissionor of the City of Mew York has decided 
not to retain you as an employse of iia j 
Department, your capacity having been wu 

factory to the Police Conmissionor. 


0 | 
ta : 


Accordingly, ho directs that you bo given 
this notification in writing, to that offect, in 
accordance with the provision? of Lew and tne 
rules of the City Civil Servics Commission. 

Effective 2400 hours, February 16, 1973, 
your services in the Police Department of tho City 
of New York will be terminated. 


fa 


/ UM, 


Peter RA Ring 
ASSISTANT DIRECTOR 
POLIC#H PERSONNEL 


Summons. 


«TV. te 6) 
SUMMONS IN A CIVIL ACTION (Purmerty UC. berm Notbe Mev. 6-48) 


United States District Court 


FOR THE 


SOUTHERN DISTRICT OF EW YORK 


Civil ACTION FILE No. me 


FLLIOTT H. VELGER, 


Plaintiff SUMMONS 


v. 

DONALD F. CAWLEY,Police Commissioner, 
City of Mew York, PATRICK ’. <URPHY, 
former Police Commissioner, City of 
New York, THE CITY OF NRW YORK, HARRY 
I. BRONSTEIN, Personnel Director and 
Chairman, New_York City Civil Service 
Commission, amd ABBENEM QD. BRAME, as 
Caomptwoller, City of Hew York e 


Defendant 
To the above named Defendang 


You are hereby summoned and required to serve upon 
S&MUEL RESHICOFF, -Baqe, 


plaintiff's attorney , whose address 


280 Broadway 
New York, Hew York, 10007 


an answer to the complaint which is herewith served upon you, within2@O days after service of this 
summons upon you, exclusive of the day of service. If you fai] to do so, judgment by default will be 


taken against you for the relief demanded in the complaint. _ 


2 oe 
Faces am«* C : Leta 


ji ' » Clerk of Camt. 

Fw AD 

& IT > fet ba <3 a 
pty Clerk, 


Date: May s * 1973 [Seal of Court] 


NOTE:—This summens fs insucd pursuant to Rele 4 of the Federal Rules of Civil Procedure. 


lla 


ue Hare 
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Notice of Motion to Dismiss Complaint. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YOKK 


ELLIOTT H. VELGER, 73 Cive. 2350 
MiG 
Plaintiff, 
-against- NOWICK OF 
MOTION ‘’U 
DONALD #. CAWLEY, Police Commissioner, DISMISS VHE 
City of New York, PATRICK V. MUHPHY, COMPLAINT 


former Police Commissioner, City of 
New York, THE CITY OF NEW YORK, HARRY 
I. BRONSTEIN, Personnel Director and 
Chairman, Wew York City Civil Service 
Commission, and ABRAHAM D. BEAM:, as 
Comptroller, City of New York, 
Defendant, 

PLEASE TAKE NOTICE that upon the complaint 
herein, the defendants will move this Court, at a regular 
session thereof to be held at the United States Courthouse, 
Foley Square, New Yorx, New York, on the 30tn day of July, 
1973 at 9:30 o'clock in the forenoon of that day or as soon 
thereafter as counsel can be heard, for an order dismissing 
this action pursuant to Federal Rules of Civil Procedures 


12(b)(1) and 12(b)(6) on the grounds t at this court lacks 


jurisdication over the subject matter in the controversy 


; 
! 


Notice of Motion to Dismiss Complaint. 13a 


herein and that the complaint fails to state a claim upon | 


which relief can be granted. 


Dated: New York, New York | 
June ll, 1973. | 


NORMAN REDLICH 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 

New York, New York 10007 
566-2182 


TO: Samuel Resnicoff,kisq. BY’: 
280 Broadway As on Counsel 
New York, N.Y. 10007 


Notice of Motion. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 


Plaintiff, 
- against - 


| 
DONALD F. CAWLEY, Police Commissioner, | 
City of Now York, PATRICK V. MURPHY, 73 CIV. 2350 
former Polics Commissioner, City of New 
York, THE CITY Ot NEW YORK, HARRY I. | 

{ 

| 


BRONSTEIN, Personnel Director and Chairman, 
New York City Civil Service Commission, 
and ABRAHAM D. BEAME, as Comptroller, City 
of New York, 
Deferdants. 


PLEASE TAKE NOTICE that upon the annexed affidavit of 
ELLIOTT H. VELGER, duly sworn to the 16th aay of July, 1973, the 
| summons and complaint filed herein, and npon all of the prior 
papers and proceedings had herein, the wndersigned will move this 
Cowrt before United States District Judge MURRAY I. GURFEIN at the 
United States Courthouse, Foley Square, New York, New York, on the 
30th day of July, 1973, at 9:30 o'clock in the forenoon of that 
day, Or as soon thereafter as cownsel an be heard, for an order 
convening a ThreeeJudge District Cowrt, pursvwant to Title 28, ''.S. 
Sections 2281 and 2284, to declare Section 63 of the New York Stat 


Civil Service Law unconstitutional, and for such other, further 


Notice of Motion. 


the premises. 
DATED: New York, July 16, 1973. 
Yours, etc., 


SAMUEL RESNICOFF, E8q- 
Attorney for Plaintiff 
Office & P. O. Address 
TO:r- 280 Broadway 


k oY. 
NORMAN REDLICH, Esq. New York, N.Y. 10007 
Corporation Counsel (DIgby 9-3896) 
Attorney for Defendants 


Minicipal sree | 
New York, N.Y. 10007 


TO: 


HON. LOUIS J. LEFKOWITZ 

Attorney General, State of New York 
80 Centre Street 

New York, N. Y- 


HON. NELSON D. ROCKEFELLER 
Governor, State of New York 
State Capitol 

Albany r New York . 


and differert relief as to the Court may seem just and proper in 
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Affidavit of Elliot H. Velger, 
In Support of Motion. 


SOUTHERN DISTRICT OF NEW YORK 
ELL®” * H. VELGER, 
Plaintiff, 
- against - 
DONALD F. CAWLEY, Police Commissioner, 
City of New York, et al., etc., 
Defendants. 


STATE OF NEW YORK 
CITY OF NEW YORK 88.3 
COUNTY OF NEW YORK 


UNITED STATES DISTRICT COURT 
j 

} 

ELLIOTT H. VELGER, being duly sworn, deposes and says: | 


1. I am the plaintiff in the above-entitled action and 
submit this affidavit in swpport of the instant application for an 


order to convene a Three-Jiudge District Cowrt to declare SECTION 
63 of the NEW YORK STATE CIVIL SERVICE LAW unconstitutional. 


~ 


| 
| 
| 
: 2. The action herein was institwted on May 25, 1973. | 
On June 15, 1973, the Corporation Connsel, City of New York, 
representing the defendants, served a Notice of Motion to dismiss | 


the complaint. 


- 


3. On Novegber 9, 1971, a three-Jndge District Court 
consisting of Chief Judge J. EDWARD LUMBARD, United States 
District Judges EDWARD C. MeLEAN and CHARLES H. TENNEY, declared 
Section 53 of the New York State Civil Service Law wnconstitutiona 


in MeL: DOUGALL, et als vs SUGARMAN, et al. The decision by 
Judge TENNEY i reported in 339 F. S-pp. 906. 


Affidavit of Elliott H. Velger. 


4. In SMEAD v- DEPARTMENT Of SOCIAL SERVICES, « 
challenge was directed to the constitwtionality of Section 72 of 
the New York State Civil Service Law. United States District 
Judge EDWARD WEINFELD in a lwminows opinion reported in 351 F. Supp. 
1360, convened a Three-Judge District Court. Thereafter, and on 
March 12, 1973, Judge WEINFELD writing for the Cort (MULLIGAN, 
C.J., WEINFELD and BRYAN, U.S. District Judges) declared 
Section 72, spra, wneonstitutional. The opinion is reported in 


355 F. Sipp. 764. 


%. I srecessfully competed in an open competitive 


written examination for Patrolman, Police Trainee, Police Departme t, 
| City of New York. On Janvary 31, 1970, I was appointsd to that 
position from an eligible list which was duly established by the 
defendant NEW YORK CITY CIVIL SERVICE COMMISSION. On February 16, 
| 1973, I was dismissed from my position withont charges and withort 
a hearing. It is_my contention that I had a “property right* to 
my position as enunciated by the Supreme Cowrt of the United State 
in PERRY v: SINDERMAN, 408 U.S. 593, and BOARD “© REGENTS v- ROTH, 
408 U.S. 864, The action of defendants in summarily terminating 
| my employment without charges, withont a reason, and without a 
liberty and property which may not (consistent with the due proces 
clause of the FOURTEENTH AMENDMENT and the FIRST AMENOMENT) be % 


hearing, deprived me of & constitutionally protected right to 
| infringed upon withont a dwe process hearing. 
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6. 


Affidavit of Elliott H. Velga. 


SECTION 63 of the NEW YORK STATE CIVIL SERVICE LAW 


| provides as follows: 


"§ 63. PROBATIONARY TERM 


l. Every original appointment to a 
position in the competitive class and every 
interdepartmental promotion from a position 
in one department or agency *o 8 position in 
another department or agency shall be for a 
probationary term, provided, however, that won 
interdepartmental promotion the appointing offic 
may waive the reqvirement of satisfactory complet 
of the ete pros 3 term. The state civil servic 
commission and mnnicipal civil service commission 
may provide, by rvle, for probationary service 
“pon intradepartmental promotion to positions in 
the competitive class and wpon appointment to 
per icsnng in the exempt, non-competitive or labor 
classes. 


"When probationary service is required 
wpon promotion, the position formerly 
held by the person promoted shall be 
held open for him and shall not be 
filled, except on a temporary basis, 
pending completion of his probationary 
term. 


2. The state civil service commissiqn 


and mynicipal civil service commissions 
shall, subject to the provisions of this 


section, provide by rule for the conditigns 


and extent sf probationary service." 


A perveal of said section will readily indicate it is 


constitutionally otfvnsive, invidiows and c.scriminatory, 


since it makes no provision for a hearing or stated charges 


prior to dismissal. withowt a reason and withont charges, I 


ar not in a position to defend myself. I am wnable to determine 


whether my dismissal was accomplished in violation of my civil 


rights and whether I was discriminated against becanse of my 


creed, race, color or ethnic background. 


Affidavit of Elliott H. Velga. 


WHEREFORE, it is respectfvlly requested that an 
order be isswed convening a Three-Judge District Court to declare 


SECTION 63 of the New York State Civil Service Law unconstitutional. 


___40/ ELLIOTT He VELGER 


Sworn to before me this 
l6th day of July 1973. 


@Rera La Pa 
NOTARY FUBLIC, STATE OF NeW YORE 
Me.24-7429450 Qual. in Kings Co 
—_—e srs ” New worn County 


95f 


cal 


nh 


Affidavit of Elliott H. Velga, September 20, 1973, 
In Support of Motion. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eeeseeseeeeee®#we##e#e#e*ee#westeeeex3#4h#esrs?ktses 2e#ef# e® = * @ 


ELLIOTT H. V*©LGER, 


Plaintiff, 
- against - 


DONALD F. CAWLEY, Police Commissioner, v1 
City of New York, PATRICK V. MURPHY, TB Co BP! 
former Police Commissioner, City of New 
York, THF CITY OF NEW YORK, HARRY I. 
BRONSTEIN, Personnel Director and Chairman, 
New York Gity Civil Service Commission, 

and ABRAHAM D. BEAME, as Comptroller, City 
of New York, 


Defendents. 


STATE OF NEW YORK 
CITY OF NEW YORK ry 
COUNTY OF NEW YORK 


ELLIOTT H. VELGER, being duly sworn, deposes and says: 


l. I was born on August 8, 1951, in the Borough of 
Manhattan, City and State of New York. 


2. On or ctiut July 20, 1968, I competed in an open 


competitive writte: »s" irstic for the position of Patrolman 

(Police Trainee) voltc. epart ent #8046. Annexed herewith and 
7 

mecved Schedule "!" 1s a ceny thereof. January 13, 1970, I 


received a notification rrom the Police Department that I Wad 

been certified for appointment and I was directed to report on 
January 20, 1970. Annexed herewith and marked Schedule "C" is 
a copy thereof. On January 31, 1970, I wes appointed a Police 


Trainee. 


Affidavit of Elliott H. Velga. 


3. On August 8, 1972, I became-twenty-one years of a 
On August 15, 1972, I was appointed a probationary Patrolman. 


4. On August 14 1972, as a Police Trainee, my salary 
was $6400.00 per annum. On August 15, 1972, the day I was 


appointed a probationary Patrolman, my salary was increased to 


$10,699.00 per annum. Annexed herewith and marked Schedule "D* 
is a copy of the Police Department Personnel Order #209, appointi 


me to the position of probationary Patrolman. 


Sworn to before me this 


20th dey of September 1973. 


RETA LA PA 
woTar PUBLIC.’ STAI ie oF nes vor’ 
No.24 742~ Q mes 
Certi'!: ate om jet in New Yo ry County 
‘ yotres Marchi 30, 19@f" > V4 


Com: 


22a Schedule B, Examination #8046 
To Foregoing Affidavit. 


- berth Atos 


Po ‘. tl. wee 


Pat ee yn ( lla ) 


“@ad 


#£0t6 


rE Ke : a 
P dhrobyntan , Pols ce | Ares (2.0) 


Ne, BOUG 
PATROLMEN, POLICE RUINED 
(POLK DERPALEMENE) 


This examination is open only te men, g 
A single lint will be established from thin 
evamination and appointments wil be made to 
cither Patrolow or Police Traince (lolice 
Department) depending on age, Se 
© Trainee is a teuinee class of positions, 
A Volice Trai will receive no regular ape 
pointment as a atrolman on renchirg bis Zist | 
birthday, or ax shortly theresfiec as peatios | 
nhle, without taking any further wrilten or} 
phoesioni tests, provided he has a oe pascen, 2 | 
‘ 
| 


‘ 


record as tmines and provided he passen a 
medienl test identical to the one given to Pa- 
troiman candidates. 


Salary, Vacancies and Benefits (Patrolman): 
Tie entrance salary is $7,932 per annum at pres- 
enc. Patrolmen reecive increments of $22] at the 
em! of their first year, $551 at the end of their 
second year and $679 at the end of their third 
year in the Police Department. The salary reached , 
through these increments is $9,583 per ennum. In: 
Adidliton, there is an annual uniform allowarce ot 
$185, a holiday pay allowance of eleven days per 
year. a $180 contribution per man per year by 
the City to a welfare fund, and a $1 per day 
ceutribution per man by the City to an annuity , 
fund. Vacancies occur from time to time. ' 

Police Traince (Police Department): The en-! 
trance salary is $4.000 per annum. There will he’ 
an increment of $240 per annum after cach year! 
of traince service up to a maximum of four inere- |! 
ments. Theoe will be a considerable number of |; 
positions in the Police Department, under this}! 
Procram, | 

Many henefits are, or may be, enjoyed by New| 
York City employees. These benefits include Ren: | 
crous annual Cate. sick leave. membership in all 
liberal pension system, the Social Sceurity Sys- 
tem, a health insurance plan wholly paid for by} 
the City of New York and the blood credit |} 
program. 

Applications: Filing Period — Pre-application 
forms issued and received Monday throuch Fri 
day from 9 a. m. to Pp. m., exeept Thursday 
from 8.30 a. m. to $.30 p. m. and Saturday from} 
9 a. m. to 12 noon, from June 5, 1968 ped 
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1 June 25, 1968. 

Pre-application forms are obtainable free cither 
by the applicant in person or by his representative 
‘at the Application Section of the Department of 

Personnel at 49 Thomas Strect, New York. N. Y. 
10913, They will also be mailed on request pro-t 
i vided that the request to the above section and 

address is accompanied by a stamped (6 cents) 
i sclf-addressed 9Y,-inch envelope for cach applica- 

tien requested. Aii such mail requests must 
postmarked not later than June 18, 1968. A pre- 
«application form submitted by mail must he post- 
> marked no later than the last date for receipt of 
s pre-application forms. 
)  Pre-applieation forms are also issucd in person 

(but not received) at all branches of the public 

library syster’s in the various borouchs in New 
: York City. Mount Vernon, New Rochelle, White 

Plains and Yonkers. 
| | Recular applications will be issued and accented 
, for filing in person only at the time and place of 

the written test only from those who filed pre- 
application forms during the filing perind. 

Date and Place of Teat: The written test is 
, expected to he held July 20, 1968. This cate is 
tentative only and may be changed if circum- 
stances so demand, 

Promotion Oppertonitiess The Administrative 
Colle provides that Sergeants shall be selected 
, fram among TPatrolmen of the First Grade. Ser- 

weants are eligible for promotion examination te 
Lieutenant; Lieutenants are eligible for promotion 
examination ta Captain. 

Time in service as a police traittce shall net he 
considered as service in the uniformed foree for 
pension of retirement purpescs, nor in enmpating 
seniority in a promotion examination, nor io grant: 
ine advancement in grade as a Patrolman 


Aga Requirements (Patroiman): ‘ihe Admin. 
istrative Code provides that only persons shall be 
anpointed Patrolman who shall be on the date of 
the written test less than 29 years of age; and the 
Public Officers Law provides that persons shall be 
at least 21 years of age at the time of appointment. 


Erecption: AW persons who were encaged in 
military duty, as defined in Section 243 of the: 
Military Law, subsequent to July 1, 1940, .may 
deduct the tenet! of time, not exceeding a total 
of six years, wich they spent in such military 
duty from their actual ace in determining their} 
clipibility (Sub, 10a, Section 243, aw). 

Police Trainee: Candidates must be at least 16 
years of axe on the date of the written test and 
at least 17 years af age at time of appointment. 


At the time of investiration, apvlicants will he 
' required to anbmit proof of date of birth by tran- 
script of record of the Bureau of Vital Statistics 
er other satisfactory evidence, Any wilful mis- 
statement may he cause for disqualification, : 
Mitinians Requivemening’ At the time of ape 4 
ites Gap pratuation gre tewireye ar net ee | 
ah senvul; or (ip posoes of a hint rete] 
eyivanney divas or Ceo cortiication of having 
wassedd the New York State high schoul eyuivalency 
cxommation; of (d) an acecptable Gb... certite 
cate issued by the Armed Forces, | 
At the time of appointment applivants must be 
Unned States citizens. } 


Applicants must not be Jess than $ fect 7 eda 
(dave fect) in height and must approximate mura 
weight tor hemht. Required vison, 20/50 in cach 
eye separately, without xlasses. : . 

At the time of appointinent as a Patrolaan, 
residence in New York City, or in Nasoau, West: 
chester, Sufioik, Orange, Rockland, or J’utnam 
Counties os required, Also, at the tune uf ajo. 
ment as a Pairulman, possession of a valid maior 
vehicle operator's license is required, 

roof of good character will be. an abschite 
prerequisite to appointment. ‘The following are 
among the factors which would ordinarily Le cause 
for «disqualification; (a) conviction of a mise 
mwanor or an oflense, the nature of which indi 
cates lack of gol moral character or disposition, 
toward violence or disorder; (hb) repeated coi ‘ 
tion of an offense, where such convictions indicate 
a disrespect ior the law; (¢) repeated discharie | 
from employment where such discharges indicate, 
poor pertormance or inability to adjust to disci! 
pline; (d) addiction to narcotics or excessive usc 
ot alcoholic beverages; (c) discharge from tic: 
Armed Forces other than the standard honorabic 
discharge, In accordance with the provisions of 
the Administrative Code, persons convicted of a 
iehmy are pot clutivic tor possuons mm. stiic unt 
formal forees of the Pulive Departinent. In addi-' 
tion, the rules of the City Civil Service Commis- 
sion provide that no person convicted of petty 
larceny, or who has been dishonorably discharsed ' 
by the Armed Forces shall be examined, certitied | 
or appointed as a patrolman, 

The Police Convnissioner has the right to ap- 
Point one out of three on_ cach certification. : 

The rules of the City Civil Service Commission 
provide that no name shall be certified more than 
three times to the same appointing officer for the 
same or similar position, unless at such officer's! 
reyuest, ; t 

Chase appointed as probationary VPatrotman must | 
serve a probationary period as provided in the 
Rules of the City Civil Service Commission exist: , 
may at the Dine of appointment, . 

W nolice traince will not he considered a member! 
of the wniformed force or a peace officer. 

Dution of Putrolman: To perform general police 
duties in the yarious branches of the department: 
to perform all additional functions for the rank 
prescribed hy relevant laws, Rules and Procedures, 
orders or dircctives ‘of the Police Department; and 
to perform special duties of assignments as direeied ; 
by the Police Ce issioner in_his discretion. H 
Duties of Police Trainee: Following orientation | 
and training .at the Police Academy, performs,, 
under direct supervision, routine nonlaw eniorce-' 
ment tasks in Police Headquarters or ficld units; 
performs relaced work, . 


» Annexed 


Evumples of Typicn) Tasks (Police Trainee): 
Assists precinct personnel in the preparation o 
records, documents, correspondence, reports, filing 
typing, cle., assists precinct detectives in a Clerica 
capacity; assists members of specialized units iv 
their clerical tasks; operates switchboards. 

Tests: Written, weight 100, 75% required. 

The written test will be of the multiple-choicd 
type and will he designed to test the candidates 
intelligence, initiative, judgment and capacity td 
learn the work of a police trainee and a patrolman 
It may include questions on police situations 
reading comprehension, arithmetic reasoning and 
vocabulary. 

Candidates who pass the written test will b 

required to pass a qualifying medical test and 
qualifying physical test. No second opportunit 
will he given to candidates who fail the qualifyin 
physical test; or who fail to appear for the quali 
fying physical test, except those on active military 
duty. 
Tie physical test will be designed to test th 
strength, agility, and power of candidates. Cand 
dates will take the physical tests at their own ris 
of injury, although ewery effort will be made ti 
safeguard them. Medical examination will bi 
required prior to the physical test and the Depart 
ment of Personnel reserves the right to exclud 
from the physical test any candidate who is foun 
medically unfit, Candidates will be required t 
achieve a minimum mark of 70% or hisher o 
the physical test in order to qualify. Medical am 
physical requirements as posted on the Departmen 
of Versounel’s Bulletin Board must be met. 

‘Candidates shall be rejected for any deficiency 
abnormality or discase that tends to impair healt 
or fitness. Such causes for rejection include bu 
are not limited to defective ‘vision, heart and Inn 
diseases, hernia, paralysis and defective hearing 
A history of any napelionenrotie disorder nvay dis 
qualify. Persons must be free from such physica 
or personal abnormalities. or deformities ast 
apoecl and appearance as would handicap them i 
the performance of their duties as a Patrolman, 

Candidates who fail to attain the pass mark si 
for any test, subject or part of the examinatio 
shall he deemed to have failed the examination an 
no further test, subject, or part of the examinatio 
shall be rated 

Candidates are warned to make full and complet 
statements on their application blanks amd medic: 
auestionnaires,  Misrepresentation is ground fu 
discualifieation, . 

The pertinent sections of the General Exam 
Inntion Kegulations are alwo to be considere 
part of this notice, 


DEPARTMENT OF PERSONNEL, Seroxo 


Tloaraman, Personnel Dircetor; Guorcr lize 
Ju., Seerciary, j5.41 


Echedule C, Notice of Appointment, 
Annexed to Foregoing Affidavit. 


THE CITY OF NEW YORK 


POLICE DEPARTMENT 


240 CENTRE STREET 
NEW YORK, N. Y. 10013 


Page No. 21 
Exam No. 80L6 
List No. 1143 
Appl. No. 04953 


Elliott H. Velger THIS IS NOT A NOTICE 
3535 Rochambeau Avenue OF APPOINTMENT 
Bronx, iieY. 10467 


January 13, 1970 


Dear Sir: 


Your name has been certified by the City Civil Service Commission for consideration of appoint- 
ment to the position of Police Trainee. The salary is $4,000 per annum. The tenure of appointment 
is probably permanent. (Certified applicants are subject to conditions set forth by the City Civil Ser- 
vice Commission.) 


Report promptly on 1/20/70 at 8:30 a.m., at the Medical Unit, 7th Floor of the Police 
Academy, 235 East 20th Street, Manhattan. Bring this letter, a pen, your High School Diploma 
and a photostatic copy of your Birth Certificate with you. 


If you are appointed your employment will be conditional, contingent on the successful conclu- 
sion of your chavacter investigation, medical examination and satisfactory work performance. 


If you do not wish to be considered, sign the statement below, checking the reason for your dec- 
lination, filling in the information required, and return to the Chief Clerk’s Office, 240 Centre Street, 
New York 10013, immediately. No other form of declination is acceptable. If you do decline, please 
note that we may not make any further appointments from this list. 


A declination of appointment or a failure to respond to this “ih 

notice will result in your name being withheld from future 

certification. Thereafter your name can be restored only upon bi 

written request for such recertification to the Department of Hy ’ 


Personnel. Upon restoration of your name to the list, you will 
be placed at the end of the list for recertification. ~ LOUIS L. STUTMAN amsicun 


CHIEF CLERK 


- Im OB7eee ~ 


24a Schedule C. 


DECLINATION OF APPO NTMENT 

I hereby decline appointment for the reason checked: 
(] My inability to accept at this time. (State reason on back of this letter.) 
() No High School Dipioma. 


Declination will continue in force for at least 60 days. They may be withdrawn on written application to Department 
of Personnel, 220 Church Street, New York, N. Y. 10013, with reason therefor. 


IO Tae cee ee 


Fe SED Ae PIE! ARES Co Oe see ee A IED 
Misc. 306 


THE CITY OF NEW YORK 


: DEPARTMENT OF PERSONNEL 
= sO va 4 220 CHURCH STREET, NEW YORK, N. Y. 10013 


NOTICE OF ELIGIBILITY 


YOU HAVE PASSED THE EXAMINATION TAKEN BY YOU FOR THE POSITION INDICATED. 
YOUR RATINGS, AND RANK ON THE ELIGIBLE LIST, ARE AS SHOWN. 


PATROLMAN,POLICE TRAINEE 
TITLE; 


ED. 404 _2i¢ |Lal ake Lied BA test Score pare net omaes Test “scont od ADMIGIED Firat 0... 


3535 ROCHAMBEAU AVE ne 
a | BX N Y 10467 04953 
| APPLICATION NUMBER } 
& 


wa 


SEE OTHER SIDE 
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Schedule D, Order # 209, Annexed to 
Foregoing Affidavit. 


POLICE DEPARTMENT 
CITY OF NEW YORK 
August 18, 1972. 


Personnel Order No. 209 


1- The following Police Trainees having satisfactorily com- 
pleted ervice as such trainees in accordance with Section 434a-8.0 vf the 
Administrarive Code, having reached the age of twenty-one years and having 
passed a medical examinatio. were appointed to the position of Patrolman on 
Probation . in the Police Department of the City of New York, at $10,699. per 
annum, and were assigned to the Police Academy, Recruits’ Training School: 


Effective August 15, 1972. 


Date of 
_Birth_ Shield 


Salvatore P. Contrastano 865954 8-11-51 128127 
Gary &. Duffy 865955 8-2-5] 1751 
Daniel J. Gilroy 865956 3-28-50 $85 
Kenneth M. Licata 865957 6-21-51 1736 
Robert E. Spottke 865958 8-9-51 18153 
Elliott H. Velger 865959 8-8-5] . J79 


The following TRANSFERS and ASSIGNMENTS are ordered: 


LIEUTENANT 


To take effect 0800, August 21, 1972. 


Joseph P, Burbridge 832224, from 25ta Precinct to 24th 
Precinct. 


SERGEANT 


To take effect 2400, August 20, 1972. 


Robert Seignious 842270, from 107th Precinct to 24th Pre- 


26a Schedule D. 


PATROLMEN 
To take effect 0800, August 17, 1972. 


enacted le! besten Wintel 


Richard J. Velez 856110, from Detective Bureau, Street 
Crime Squad to Narcotics Division (0.C.C.B.) 


To take effect 0800, August 21, 1972. 


Peter Cassi 823851, Detcctive Bureau, from Office of Chief 


of Detective's to Special Investigations Division, assignment to Clerical 
duty continued, 


Vincent L. Gallo 856935, from Mid-Town Precinct North to 
103rd Precinct, 


Detective Bureau, from Commands indicated to Commands 


specified: 

Prom Com'd. To Com'd. 
John M. Nichtern 845913 7th D.D. Sth D.D. 
John J. Kenney 839094 9th D.D. 7th D.v. 


P.O. 209 


Opinion of Gurfein, U.S.D.J., Denying 
Motions to Convene a Three-Judge 
Court and to Dismiss the Complaint. 


(ate 


UNITED STATES DISTRICT COTIT 
SOUTHERN DISTRICT OF NEW YORK 


cos7r ee ee wa eanwne2receenzevene & 


ELLIOTT H. VILCER, 
Plaintif?#, 


~against- 


= 
SV 
DOMALD I, CAULEY, Police Cocmissioner, O 
City of Ncw York, P'TRICS V. rr, 73Civ, 2350 
former Police Cuutscicner, City o L 
Pow Vouk, 113 C7? CF FE) YOU, E3I975 
BAgUY I. ChGILiLLI, Pursoucrel Director ? 
end Chatcnra, Ucw York City Civil ¢ 
Service Couicsicn, end AURA D, LEX, 
as Comptroller, City of Nev York, 


Defendants. 


24209 20iNLSI0 Si) 
G33 
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APPEARANCES: 
SAMUSL RESNICOYF 
Attoraey for Plaintiff 
New York, N.Y. 
HORMAY REDLICH, Corporation Counsel 


Attorney for Deferdauts 
New York, N.Y. 


GURFEIN, D.J.3 
This is an action against the Police Commissioner 


of the City of New York and other city officials by Mllfott A. 


Velger who alleges that he was a Patrolman Trainee ezployed 


Opinion of Gurfein, U.S.D.d. 


by the Police Departgent and that he was discharged without 
a hearing and without stated reasons other than his “capacity 
having been pasatisfactory to the Police Conmaissioner,'Y/ 

He clains fedarel question jurigdiction, 23 U.8.C. 
$1331, violation of constitutional rights uader the 14th 
Amendment, and deprivation of constitutional righta under 

U.8.C. ,§1343(3) and (4), He seeks declaratory relief 
under 28 U.S.C. §§2201 and 2202, and Rule 57, Fed. R. Giv. Po, 
and injunctive relief undex 42 U.8.G. 41983. 

The defendants have moved to dismiss the complaint 
under Rules 12(b) (1) and 12(b) (6) Fed. R. Civ. P,. for lack 
of subject matter jurisdiction and for failure to state a 
claim upon which relief can be granted, 

Zhe plaintiff moves under 28 J.8.C. §§2261 and 2284 


for an Order to convene a three-judge court to declare Section 


63 of the New York State Civil Sexvice Law unconstitutional. 


}/ Since the complaint was filed it has been discovered 
' that Velger was no longer 4 trainee but that he had 
} been appointed a "Patrolman on Probation," 4 
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The coapiaiht alleges that the plaintiff suscess- 
fully competed in an open competitive written examination 
for “Patrolman, Police Trainee," and was duly appointed 
from an eligible list estabjished by the New York City 
Civil Service Comnission as a result of such examization 
on January 31, 1970. un that day, the plaintiff purchased 
$500 worth of necessary equipment, gar and wiform and 
enrolled in the John Jay College o* Criminal Justice and 
Long Islan? University. On February 16, 1973, after three 
tears of employment, the plaintiff received, a notice of 
termination from the Police Department. At the time of 
his dismissal, he wes er ning $11,200 per annum, As @ 
result of his digmissal he was forced to quit the colleges 
where he was studying for a Police Science Degree, and both 
Universities are now claiming reimbursement. 

He alleges that: 1) the refusal to afford him a 
hearing is a denial of due process; 2) the refusal to state 
the reason for his dismissal makes it impossible for the 
plaintiff to determine whether his civil rights hsve ‘been 
violated; 3) that his property right to his position has 
been summarily taken away, as a result of which disrissal 
Mplaintiff's name has been placed on a List which disqual‘’- 
fies him from competing in Civil Service Examinations for 

3 
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enpleyment: iri the City anf State of New York for at Least 


ens year." 
The plaintiff seeks the follbwing reitefr- 


1) Mandamus directing the defendants fo reins 
state plaintiff to his quondan positions 

2) 4A declaratory judgment that he has been 
denied procedural due process; 

3) A temporary restraining order restraining 
the defendants from continuing to refuse 
to employ hia; 

A preliminary and peymanent injunction to 
the same effect; 

A final judgment annuling his dismissal; 
Money damages and 


Alternative relief that ma be proper. 


Tt-may be noted that the complaint does not attack 
the constitutionality of Seetion 63 of the New York Civil 
Service Lew. Plaintiff seeks to do this only by the motion 
which asks for the convening of a chree-judge court. That 


is mot sufficient. A three-judge court may be convened only 
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ONLY COPY AVAILABLE 


when the complains justifies it, "Bie existence ef # sub- 
stantial question of constitutionality mst be determined 
by the allegations ef the billof complains." Ex parte 
Porseky, 290 U.8. 30, 32 (1933). Seq Bartlett & Co; Grain 
v, State Coxporation Gommissiog, 223 ¥. Supps 975, 980-87 
(D, Kansae, £963)3 Silver wv, Gueen's Hospiceh, $3: ¥.R.B., 223 
(Di Hawaii 1971). In any.event, the attack.on. Secties 68: 
of th. Mew York Civil Service Law as unconstitutina> based 
on “[t]he claim that the appointment of provistona}. apd. 
probationary employees “ot entitled to the protecties of 
teaurs is irrational is too frivolous to warrent éiscussion."” 
Russell v, Hodges, 470 F.24 212, 218 Mn, 6 (2 Cir, 1972). 
Siiee the Court of Appeals for this Circuit has already 
held the coutention of the plaintiff “frivolaus,", th.ra 

is ap need te convens a three-judge court to consider it. 


Ea parte Poresky, supra; Swift & Co, v. Pickham, 382 U.B.- 
Lil; 125 (2965) J 


Turning to the motion to dismiss, there is jurie- 
diction, based in part upon en alleged violation of the 


2] Belatediy, even later than his motion to convene a three- 
judge court to declare Section 63 of the Civil Service Law 
unconstitutional, he now in his brief seeks to challenge 
Section 3 of the Public Officers Law on the ground that 
the requirement that the appointee attain the age of 21 
years violates due process. That is not a proper way to 
raise the issue. 5 
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 plagntigs's pivil xights, 42 U.S. §$1961 and 1963 end the 


plaintiff need show ne exhaustion of State adginistrative 


remedy. See Freiecr, Correction Comissioners ef Aly 

Ze Bacrigues st Bhe, . US» ws slip op. No, 71-1362 
(May 7, 1973). But cf. Burger, C.J., dissenting in 
Perry ys Sinderme—g, 408 U.S. 593, 603 (1972), He must, 
however, show atanding based upon State jay «nd * violation 
of due process under the Yederal Constitution. 

‘The Supreme Court has recently considered tha 
elemnta of tenure which make it necessary to afforg pro- 
cedural due process to an employee, such as notice and the 
right to a hearing. Board! Jegents v. Roth, 408 U.8. 564 
(1972); Rexxy.v. Sinderpann, supra. 

Ia Roth, « Court held “that the Constitution 
does not require opportunity for a hearing before the non 
renewal of a nontenured teacher's contract, unless he can 
show that the decision not to rehixe him somehow deprived 
him of an interest in “‘Ltberty' or thet he had a * property 
interest in continued employment, despite the lack of 
teaure or a formal contract.” See Perry v, Sindcrmang, 

408 U.S. at 599. | 
In the case at bar the plaintiff had no contractual 


tenure. He was appointed as a police trainee on January 15, 


6 
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1970. He was eppointed to the thst ORY AVAILABLE 
Probation in the Foliee Department of the City of Maw York" 
om August 18, 1972, At the terminacior of siw months pro- 
bationary service, he was distharged without a specification 
ef charges or a hetring. 

Tae Guprems Court has explained that « mere “uni- 
lateral expestatioa™ of continued employment wed riot 
“property, and would not trigger due process guarantees. 
Perry vy, Sindermam, supra, 408 U.S. at 603; see Russell 
Me Hodges, supra, at 216. Wis claim of tenure must be based 
upon State: lew. Board of Regent~ v, Roth, 408 U.S, a 578. 

The Mew York courts have held that the Police 


Commissioner has power to determine whether or not «4 proba- 


Cienary patrolman is to receive permanent appointment, that 
the sole requirement in making the decision is that the 
Commissioner act in good faith, and that a hearing is not 
required, Matter of Going v. Kennedy, 5 A.D.2d 173, 178; 
W.¥.8.24 (1958). Since, as a matter of State law, the pro- 
bationary patrolman has no legitimate expectation of tenure, 
he has no auch “property” right as the Supreme Court deFined 
in Roth. 
The pleintiff seeks to counter the conclusion 

that he was merely a “patrolman on probation” by pointing 


7 
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LADLE 
out that the.publie notice of examination for "Patrolsan, 
Police frainee (Police Department)” recites that "[A] 
police Trainse will woeaive a regular appointment es a 
Patrolasn on reaching his 21st birthday, or as shortly 
thereafter as practicable, without teking any further _ 
. written or physical tests, provided he has a satisfactory 
record as trainee e24 provided he passes a medical test 
, identical to the one given to Patrolman Candidates.” 
Since the plaintiff was appointed shortly after 
his 21st birthday, he contends that he was actually appointed 
a Patrelean; rather then a “Patrolman on probation," despite 
the order of appointment itself. 
The notice of examination for Police Trainee 
‘alec’ included the following, however: "Those appointed as 
probationary Patrolman gst serve @ probationary period 
as provided in the Rules of the City Civil Service Commission 
existing at the time of appointment:” (Emphasis supplied). 
While the lenguage of the Motice of Examination 
~ could have been clesrer, the etatus of the trainee upoa 
the attainment of hie 2ist birthday was mandated as proba- 
tionary by Section 63 of the Civil Service Law 
Though we talk in terms of the expioyee'’s “expecta- 
tion," the test, I think, must be objective, That is to 
8 
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gay, his tenure, whether express or implied, mst be objec- 
tively determined. A unilateral expectation of employment 

is not enough. Of course, if the statute or rule ata pre- 
seribe tesure, @ failure by the appointing power to abide » 
by its terms would not destroy the legitimate expectation. 
That is not the case here. I am constrained to hold that 
there has not been an adequate shoring of a “property right.” 
See Manzinos y, Elliott, et al., _— F.Supp. _, 72 Civ. 
3125 (CHT), Feb. 28, 1973, per Tenney, J. 

Im the absence of a claim of violation of First 
Amendment right, the plaintiff must show that the State had 
made a charge that might damage his standing in the comunity 
or had imposed a etigma that “foreclosed his freedom to take 
advantage of other employment opportunities.” 408 U.8. at 
573. In the case at bar there was no charge laid agafner. 
the plainsiff. He was dismissed without the eszigwnent of a 
reason, Mo stigua attaches to the aere loss of the cppor- 
tunity to become a patrolman. 

The complaint, which must be taken as true, alleges, 
however, that "{aJs a result of said dismissal, plaintiff's 
nmee has been placed on a list which disqualifies him frea 
competing in Civil Service Examinations for employment in 
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the City and State of Mew York for at least one year." 
(4th "cause of action"). 

The court held a conference with counsel after 
the motions were filed, and requested the parties to furnish 
relevant information on whether this allegation is true, 
Neither party has done so. Accordingly, I must accept the 
allegations of the complaint as true. If this dlegation 
is true, I think a sufficient showing of the violation of 
his rights has been shown to require procedural due process 
for the plaintifZ on the part of the Police Comaissioner. 

As the pleading stand-, I have no choice but to 
deny the motion to dismiss. On the other hand, a showing 
that the allegation is untrue by affidavit may suffice for 
summary judgment without a trial. 

If the Commissioner had administrative discretion 
to act as he did without a hearing, the State court is 
presumably available, if the request is timely, for a 
determination of whether the action taken was “arbitrary 
and capricious." Matter of Goin Kennedy, supra, 

5 A.D, 2d at 176. 

The motion to convene a three-judge court is 

denied. The motion of the defendants to dismiss the com 


plaint is denied. ML GUURFEIN 


Dated: October 31, 1973. 10 
——— 1-4-2 
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Affidavit of Irwin L. Herzog, In Opposition 
To Moti. 1. 


UNITED SYAUVES DISTRICL COURT 
SOUTHER DISTRICT OF WiiwW YORK 


-against- 


VOMALD PF, CAULEY, Police Commissioner, Av hb LOAVIT 
City of view York, PATRICK V. |.URPHY, 

former Police Commissioner, City of 

wew York, Gili CITY OF NEW YOu, 

HARRY I. BROUSTELI, Personnel Director 

and Chairman, iiew Yori: City Civil 

service Commission, arui ABRAIL.I D. 

BEAM, as Comptroller, City o. iiew 

Yoric) 


endants. 


ee a ee ee et ee me eH 


IRWIG Le. MatZOG, veins duly sworn, deposes and 


¢ 


Iam Assistant Corporation Counsel in charge of 
civil service litigation and as such I am fully familiar with 


the facts and circumstances hereinafter set forth. 


2. This affidavit isc*submitted in order to 


refute plaintiff's allegation that as a result of his dis- 


missal from his probationary position, ne is automaticall; 
disqualified from competing i: Civil Service i taminations 
for employment in the City and State of iiew York for at least 


one year (4th. "cause of action"). This allegation is «ented. 


3. ‘here is: no statute, rule, regulation or 


authority whiten precludes dismissed probationary empleo, 


from competing in other Civil Service Mxaminations. 
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Affidavit of Irwin L. Herzog. 


. “he only reasons: fo: 


from prospective civil service employment are set forth in 
ne of tne Civil Service Law (:icKinney 1° 73; & true copy 
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Of this section is annexed hnerevuo and marked Exhibit £.. It 
to: » 1 . 4.7 rr, ¢ 4.28 . P ° ’ . 4. . SAR + 
13 ciear Irom the face of this statut wt it provides no 
> on . fad e a ak 3d 514 ryt 4A -¥y 4 no ri 
Support for the instant nlaintiff's Legation that ne rll 


aos 


ipso facto be disqualified for future civil service 


J. Piaintiff was dismissed during his protationary 
period, and 1s free to compete in future civil service cxami- 


nations provided he meets tne standard requirements for such 


itis decision on October 3., 1974. Deponent respectfully 
Submits that no questico ss of fact remain and that sumnar 


judgment would be the proper disposition for the instant 


WifkitrOnti, defendant requests that sumaary Judgment 


“€ entered against plaintiff and in favor of defendants. 


Sworn to before me tinis 


jl “day of gebpraury, LOTTA. 


ay ; se: ibe 
EYEE DAVID, Notary | vblic 
Brate, ey New Vs i, Mo. db-5027500 
z Juali Cis in hew York County 
Commission Expires March 30, 197, y 


Rerun Lora! 


venis arridavit as a motion ror summary judgment pursuant to 


examinnuvtions, 
6. ‘he Court is respectfully requested to construe 


Exh*bit I, #50(4) of Civil Service Law 
Annexed to Foregoing Affidavit. 
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(2) WhO Is loud to lack apy o.oo exteuusiiv requirements 


for : dmission to the examination or.» appointment to the posi- . 


tion ior which applies; or 


-(b) who s ° und to have a physical or mental disability which 
reacers him unfit for the performance of the duties of the posi- 
tion in which he seeks employment, or which may reasonabiy be 
expecced to render him unfit to continue to perform the duties 
of such pe -ition; or 


(c) who is addicted to the use of narcotics, or who is addicted 
ta the use of intoxicating beverages to excess; or 


(d) who has been guilty of a crime or of infamous cr note- 
riously disgraceful conduct; or 


(e) who has Deen dismissed from a permanent position in the 
public service upon stated writtea charges of incompetency or 
misconduct, after an opportunity to answer such charges in 
writing, or who has resigned from, or whose service has other- 
wise been terminated in, a permanent or temporary position in 
the public service, waere it is found after appropriate investig«- 
tion or inquiry that such resignation or termination resulted 
from his incompetency or misconduct; or 


(f) who has intentionally made a false statement of any mate- 
rial fact in his application; or 


(g) who has practiced, or attempted to »ractice, any deception 
or fraud in his application, in his examination, or in securing his 
eligibility or appointment; or 


(h) who has been dismissed from wrivate employments be- 
cause of habitually poor performance. 

No person shall be disqualified pursuant to this subdivision 
ualess he has been given a written statement of the reasors 


109 


therefor anc afforded an opportunity to make an explanation 
and to submit facts in opposition to such disqualification. 


Notwithstanding the provisions of this subdivision or any oth- 


er law, “the state civil service departinent or appropriate munici- 
pal commission may investigate the qualifications and back- 
ground of an eligible after he has been appointed from the list, 
and upra finding facts which if known prior to appointmeiut, 
would have warranted his disqualificution, or upon a finding of 
illegality, irregularity or fraud of a substantial nature in his ap- 
plication, examination or appointment, may revoke such eligi- 
ble’s certific:tion and appointment and direct that his employ- 
ment be terminated, provided, however, that no such cortifica- 
tion shall be revoked or aypointment terminated more than three 
years after it is made, ex::ep< in the case of frauc. 
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Affidavit of Elliot H. Velger in Opposition to 
Motion For Summary Judgment. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 
Plaintiff, 
- againgt - 


DONALD F. CAWLEY, Police Commissioner, 
City of New York, et al., 


Defendants. 


STATE CY NEW YORK ) 
CITY OF NE'? YORK ) ss.: 
COUNTY OF NEW YORK ) 


ELLIOTT H. VELGER, being duly sworn, deposes and 


1. lar. the plaintiff herein and suomit this affidavit in 


reply to the affidavit of Assistant Corporation Counsel IRWIN L. HERZOG 


and in opposition to defendants’ motion for summary judgment. 


2. My summary dismissal from the Police Department, 
City of New York, after more than three yeare of continuous employment 
without charges, without a hearing, and without being given the reasors 
therefor, has operated to my prejudice. 

3. Lhave had considerable difficulty obtaining employment 
in private industry. As soon as the prospective employer is advised of 
my dismissel from the Police Department, City of New York, lam 


rejected. 


— 
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4. On September 10, 1973, | was hired by the PENN- 
CENTRAL RAILROAD POLICE DEPARTMENT as a PATROLMAN, I 
was required to serve a probationary period of three months. On 
November 12, 1973, my employment was terminated by the PENN- 
CENTRAL RAILROAD PCLICE DEPARTMENT sulely because of my 
dismiseal from the New York City Police Department. J was further 
advised that my termination was necessary because of derogatory 
entries made ‘~ my pe: ‘sonnel folder while in the Police Department. 

5. Lhave filed applications and have successfully com- 
peted in a number of civil service examinations for New York State 
and New York City positions. No one is barred from filing an applica- 
tion or taking an examination. I received passing grades for each of 
the examinations which I took, to wit: Police Administrative Aide, 
New York City Police Depzrtment; New York State Police Trooper; 
Yonkers, Nex York Police Department; Suffolk County, New York Police 
Department; Bridge and Tunnel Officer; and the recent examination for 


Patrolman, Police Department, City of New York. I also successfully 


passed other New York City positions which were of a non law-enforcement 


nature. 


6. At the present time, 1am unable to state whether the 
New York City Civil Service Commission or the New York State Civil 
Service Commission will disqualify me and mark me ineligible for 
appointment to the various positions for which I successfully competed. 


It is respectfully requested therefore, that this Honorable Court hold 


ee 
————————— 
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in abeyance its decision as to whether or not I will be or have been 
disqualified for future civil service employment pending final action | 
to be taken by said Commissions on my eligibility for appointment to the 
other civil service positions for which I passed the examinations. | 

7. It might not be amiss to point out that I have also | 
successfully competed in competitive civil service examinations outside | 
the State of New York and in the Federal Civil Service for law-enforcement ' 


' 


positions. I have not as yet been certified for appointment to any of the 


positions for which I successfully competed. 

8. This Court should judicially note that in every 
application for a civil service position, the candidate is required to 
disclose whether he had ever been dismissed from a civil service 
position. In all of the applications which I filed as indicated above, 
{ set forth the fact that I was dismissed from the Police Department, | 
City of New York, and also stated that this action was pending in this | 
Court. All of the other agencies, both City, State, Federal and outside | 
the State of New York, have requested me to sign an authorization per-~ ! 
mitting each of said agencies to obtain from the Police Department, 

City of New York, its personnel records pertaining to my employment. 

9. Iwas terminated by the PENN-CENTRAL RAILROAD 
POLICE DEPARTMENT because of my record of employment in the 
Police Department, City of New York. I do not know what is in my 


personael file. I have never seen nor have | ever been advised of any 
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derogatory matter being placed in my file- I waa never given an 


opportunity to reply or to rebut any such statements. Under the cir- 


cumstances, since I am being deprived of my right to earn a living, 
I respectfully submit that the action of the Police Mspartment, City 


of New York, in fuiling and refusing to divulge to me the reasons for 


my dismissal and give me an opportunity to reply to any derogatory 
matter, {3 in violation of my constitutional rights to due process. 

10. The operating officials of the agency could not make 
adverse unilateral determinations and findings against me «1d place 
these derogatory statements in my personnel folder. | was entitled 
to notice and an opportunity to reply. Dismissal from the Police 
Department creates a stigma and prevents me from earning a livelihocd. 
My right to procedural due process and the equal protection of the laws 
have been violated. I have a constitutionally protected interest and the 

unilateral action on the part of the agency was an adjudication of fact in 
which I had a property interest. Rudimentary procedural gu.rantees 
under the Fiftii Amendment were violated. This is an issue which should 
be tried before this Court. 

11. Further, the need for fairness is as urgent in the 
constitutional right to earn a living as elsewherv in the law, and as a 
general matter, the furnishing of seasons for denial would be the much 
fairer course. This would enable a reviewing Court to determine 


whether inadmissible factors have influenced the decision, and to 
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determine whether discretion has been abused or civil and legal rights 
violated. 

12. Should this Honorable Court be reluctant to set this 
issue dewn for trial, then | respectfully Suggest that the personnel 
records be made evailable for the Court's inenection to determine 
whether or not the derogatory matters coni»:n«4 in my file should remain 
and operate to my detriment and prejudice the rest of my life. 

WHEREFORE, it is respectfully requested that the motion 
for summary judgment be denied and that the matter be set down for trial. 
In the alternative, my personnel records should be produced for 


inspection and review by the Court. 


Eebaet W. Volgcr- 


Sworn to before me this 


| 
| 20th day of Febryary 1974. 
ag aon 


Oe, ie 
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Endorsement. 


V. 
Civil Acti 
CAWLEY, et al. No. 73-2350" 


In view of plaintiff's affidavit in opposition to 
the defendants' motion for summary judgment, I will deny summary 
| judgment and suggest that plaintiff serve an amended complaint 
incorporating the substance of his affidavit. If this is done 


promptly, discovery may proceed with a view to trial of the 


action in June. 


So ordered. 


Y_L: RE ELN 
» S. De Je 


February 26, 1974 
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UNITED STATES DISTIICT COURT 
SOQUTHE W DISTNICT OF NEW YORK 


ELLIOTT H. VELGER, 


Plaintiff, 
- egainst - 
DONALD F. CAPLEY, Police Commissioner, CIVIL ACTION 
City of New York, PATRICK V. MURPHY, a: 


former Police Commissioner, City of 
Mew York, THE CITY OF NEW YORK, MARRY 
I. BRONSTEIN, Personnel Dire | and 
Chairman, New York City Civil vervice 
Commission, and ABRAHAM D. BEAM, 88 
Cemptroller, City eof New York, 

Defendants. 


PRELIMINARY STATEMENT 


(1) This action wes instituted on May 25, 1973. | 

By notice of motion dated June 11, 1973, defendants roved to | 
dismiss the action. This Couct (GURFEIN, U-S.D.J.) denied the 
motion to dismiss, etc. (366 F. Supp. 874). Thereafter, by 
affidavit duly ewern to February 6, 1974, defendants moved for 
summary judgment. An affidavit in reply » s submitted in 
opposition. GURFEIN, J., by an endorsement entered on or about | 
February 28, 1974, granted plaintiff leave to submit an amended | 
complaint. | 

AMENDED COMPLAINT FOR A WRIT OF 

MANDAMUS 3; PRELIMINARY INJUNCTION; 

aa INJUNCTION, and FOR 

DETE WINING THE FIGHTS OF PLAINTIFF. 


> ei diet ae of 
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(2) Plaintiff, @ citizen of the United States and | 
of the State of New York, successfully competed in an open , 
competitive written examination for PATROLMAN, POLICE TRAINEE, 
POLICE DEPARTWENT, CITY OF NEW YORK, He was duly appointed 
from an eligible list duly established by defendant NEW YORK CITY, 
CIVIL SERVICE COMMISSION as @ result of said examination on 
January 31, 1970. On February 16, 1973, he was dismissed from | 
his position of PATROLMAN on probation without charges and without 


a hearing. 


(a) Section 1331, Title 26, U.S-C., in that the 
damages to plaintiff exceeds $10,000.00 
and the matter arises under the United States 
Constitution, laws and treaties; 


| 


Jurisdiction is conferred upon the Court 4s follows: : 


(b) The Fourteenth Amendment to the Constitution 
of the United States} 


{c) The First Amendment to the Constitution of the 
United States; 


(d) 26 U.S.C. 1343 (3) (4) in that plaintiff -eeks | 

relief under 42 U.S.C. 1981 and 1983 and | 
"» allejes deprivation under color of state laws, 

of rights, privileges er immunities secured by 

tho Constitution of the United States, oF by 

st of Cc as providing for equal rights or 

civil ri of all persons within the juris- 

diction of the United States; 


(e) Plaintiff's action for declaratory and 
ey adam relief and for damages is authorized. 
y! 


le. 28 U.S.C. Sections 2201, 2202 and Rule 57 
of the Federel Rules of Civi’ 7recedure 
which relate to declaratory judgments, ard 


‘Le = lee oe, a Se ae ed 
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2 42 U.S.C. Section 1983 which provides 
redress for the deprivetion under color of | 
law of rights, privileges and immunities 
secured to all citizens and persons within | 
the jurisdiction of the United States by the 
Cenatitution and laws of the United States. | 


! 


(f) Title 28, U.S.C. Sections 2281 and 2284 to 
declere Sections 3 of the New York Pyblic Officers 
Law and Section 58 of the New York Civil saving 
Law unconstitutional. 


| Bass FOR. “GILON 


(3) Plaintiff is a citizen of the United ‘tates and of the 


Seate of New York. The defendant New York City Civil Service 
| Commission duly announced an open competitive written exrmination | 


| 


for the position of Patrolman, Police Trainee, rolice Department, | 
City of New York. j;leintiff filed a written application to | 
compete in said examination. The Civil Service Commission after 
having conducted an investigation determined that plaintiff met 
all of the eligibility requirements for the position and permitted 


plaintiff to compete in said examination. *laintiff successfully 


| 
| 
| 
| competed in said written examination. Thereafter, he passed the 
required medical and physical tests and the Civil Secvice 

| Commission cectified plaintiff as eligible for appointment as 

| Patrolman, Police Trainee. The Police Departrent, City of New York, 
| conducteu - 8 own investigation, and after a pre-appointment 

| physical exeination and an investigation of plaintiff's police 
recon, e¢iwiastic background and employment, the then “olice | 
Commissioner of the City of New York appointed plaintifs to the | 


position of Police Trainee on January 31, 1970. 
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| 
(4) Prier to his appointment as a Patcolman, it was 


incumbent upon plaintiff to purchase the necessary equipment, | 
gear ard uniform which approximated $500.00. On January 31, 1970) 
plaintiff enrolled in the John Jay College of Criminal Justice 

and Long Island University, which were federally funded programs. 
At the time of his dismissal as hereinafter alleged, plaintiff | 
had earned 22 credits at the John Jay College of Criminal Justice 


and 21 credits at Long Island University. 


defendant New York City Civil Service Commission, provided as 
follows (Schedule "B"): 


@PATROLFEN, SOLICE TUINER 


(Police Department ) 


This examination 48 open only to men. 
A single list will be established from 
this examination and appointments wil! 
he mede to either Patrolman or 

Police Trainee (Police Department) 
depending on age. 


Pelice Trainac is a@ trainee cless of 
positions. A rveolice Trainee will receive 

a@ regular appointment as 3 Patcolman on 
reaching his 2let birthday, or aa shertly 
thereafter as practicable, without taking 
any further written or physical tests, 
provided he has 3 satisfactory record 

ae trainee and provided he passes 2 medical 
test identical to the one given te Patrolman 


(5) The civil service announcement released by the 
| 
candidates." 


(6) Platntiff's employment as a Colice Trainee was 


earisfactery. On August 8, 1972, plaintiff became twenty-one yearis 
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ef age. On August 15, 1972, plaintiff was promoted to the positian 
of Patrolmen on probation. There was no break or interruptior ba! 
plaintiff's employment which commenced on Jenuery 31, 1975. At 

the time of his promotion, plaintiff's salary wes increased from | 
$6400.06 to $10,€99.00 per annum. | 


(7) while at the Folice Acacemy attending lecturas oad | 
cleas sessions, plaintiff and others sinilerly situated cid expovds 
opinions as to orientation, criminal enfore«ment, eatce, which wera 
contrary to the Superior Officer's viers. Cn occasion, plaiotifé | 
wes informed that his views were contrary to established police 
procedure» Plaintiff, however, was neithez served uith charget 


nor officially reprimanded with respect thereto. 


{8) On February 16, 1973, plaintiff received @ writcan 
notice which advised him thet the police Cormissioner had decided 
net to retain him as an emloyee of tha volice Department - "your 
cxnacity having been unsatisfactozy to the police Comnissione r* 
(Schedule “A* ie @ copy). At the time of his cismissal, plainthtg 
was earning $11,200.00 per annum. Because of said dismissal, 
plaintiff was compelled to discontinue his courses at the John 
Jay College of Criminal Justice and Leng Ieland University which | 
would have culminated in # Police Se ~se@ Degree. Both 


Universities are now claiming reimbureement. 


(9) At the time of hie dismissal, plaintiff was not 


served with written charges and specifications and was not given 


a hearing. His summary dismissal besides being arbitrary, 
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capricious and unreasonsble, was in violation of plaintiff's | 

| 
constitutional right to procedure] due process and the equal 
pretection of the lawe. Plaintiff could net be dismissed at will} 


| 
} 
} 


(16) Maving been dismissed from his pesition with 
defendant Pelice Department, plaintiff experienced considerabie | 
dif sculty in obtaining employment. According to plaintiff's | 
affidavit eworn to February 20, 1974, he was hired by the 
PENN@CENTRAL RAILSOAD POLICE DEPARTMENT a8 @ Patrolman and was 
required to serve @ probationary period of three months. On 
Meverber 12, 1973, his employment was terminated solely because 
ef the derogatory remarks and entries which were made and entered 
in his personnel folder while in the Police Departrent. plaintiff 
was not eware of the derogatory remerks and entries which were 


placed in his personnel folder. 


(11) According to plaintiff's affidavit sworn to 
February 20, 1974, plaintiff successfully competes in es number | 
of competitive civil service examinations for New York City, | 
New York State and Feders] positions. Many of the positions 
were law-enforcement while others were of a non law-enforcement 
nature. Plaintiff received pesesing grades in the examinetions 
for Police Administrative Aide, New York City Police Department; 
Bridge and Tunnel Officer, New York City, and the recent examina- 

| 


tion for Patrolman, Police Department. In the interest of 
expediency and te avoid duplication, the said affidavit is | 


ineezporated by reference as part of this amended complaint. 
Nevertheless, as part of plaintiff's disqualification because of 
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his dismissal from the New York City Police Departrent as aforesaid, 
defendant Civil Service Commission refused end has failed to mark | 
plaintiff eligible and certify him for appointment to ell other | 
New York City positions even though he passed the cometitive 


civil service examinations for said positions. | 
| 


(12) Plaintiff was terminated by the Penn-Centrel 
Railread Police Depertment becouse of his record of exployment 
in the Pelice Department, City of New York. Plaintiff cleins 
he does not knew the contents ef his personnel file and has never 
seen or been advised of any derogatory matter placed in his file. 
He was never aiven an opportunity to reply or te rebut any such 
atatements. Plaintiff is being deprived ef his right te earn @ 


Living. 


ELBST CAUSE OF ACTION 


(13) The refusal and failure on the part of the local 
Police Department officials to specifically state the reasons fox 
plaintiff's dismissal end afford him an opportunity to rebut and 
contradict any accusations made against him was and is contrery 
to BOARD OF REGENTS vs ROTH, 408 U.S. 546; PERRY v> SINDERMAN, 
408 U.S. 393. and GOLDBERG v- KELLY, 397 U-5S. 254. 


SECOND CALS 5 OF AGTION 
(14) The Civil Rights Act prohibits discrimination in 


employment because of race, creed, color, religion or national 


origin. Because of the refusal and failure on the part of the 
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lecal Police Department officials te specifically sdvise plaintiff 
ef the reasens fer his dismissel, plaintiff is unable te determi 
whether his civil rights were vielated and therefore alleges tha 


his summary dismissal under the circunstances was illegel and 
inp reper. 


THLED GASE OF ACTION 


(15) By refusing and failing to specifically edvise 
plaintiff of the reasons for his dismissal and to afford him a:. 
opportunity to controvert the basis for the slleged dismissal, 
plzintiff has been denied procedural due process and the equel 
protection of the laws guaranteed by the Fourteenth Amendment to 
the Constitution of the United States. 


EGUBTH CAUSE OF ACTION 


(16) The refusal and failure on the part of defendants | 
to give specific reasons for the dismissal of plaintiff was and is 
in violation of his First and Fourteenth Amendment rights te the | 
Constitution of the United States and denies to plaintiff his 
right to earn a livelihoed. Plaintiff had a property right te 
his position which could not be summarily taken away. As 4 resul 
of said dismisses), plaintiff's name has been placed on a list 
which disqualifies him fem competing in Civil service examinatio| 
for employment in the City and State of New York for st least pom 


year 
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ELFIH CAUSE OF ACTICN | 
| 
(17) The local Police officials have intentionally and | 


purposefully discriminated ageinst plaintiff. Their action is 
invidious and intentionel and was and is intended to deny to 
plaintiff his constitutional right to held public office. 


SLATH CAUSE OF ACTION 


(18) The action on the part of the Police Department 
employees by inserting derogstory matter, comments and remerks 
ey in plaintiff's personnel folder without affording plaintiff an 
| Opportunity to see, inspect, reply and to rebut such statements, 
has damaged plaintiff's standing in the community and hes 
foreclosed his freedom to take advantage of other employment 


! 
opportunities. The stigma ¢f unreliability and incompetency, etc., 
has barred plaintiff from earning @ Livelihood. | 


SEVENTH CAUSE OF ACTION 
| 
(19) Plaintiff under the First amendment had the right 

to exercise free speech and was within his rights to offer 


constructive and salutary suggestions during lecture classes 


| 
at the Police Academy. Plaintiff's remarks were neither offensive 
nor officious but were made in goed faith. | 


Amended Complaint. 


EIGHTH CAUSE OF ACTIC 
(20) Pursuant to the provisions of 28 U.S.C, Sections | 
2281 and 2284, @ three-judge court should be convened to ceclare 
Sections 3 of the “lew York Pyblic Officers Law and Section 58 of . 
the New York State Civil Service Law unconstitutional upon the 
ground that said sections are discriminatory, contredictory and 
unduly restrictive, in that it denies to plaintiff the right to 
be a Patrolman, °olice Department, City of New York, because of 
his age and violates his procedural rights to due process and the 


equal protection of the laws. 


P 


WHEREFORE, plaintiff respectfully prays that this 


Honorable Court: 


Issue @ writ of méndamus directing defendants to 


reinstate plaintiff to his quondam position of 


PATROLMAN, POLICE DEPARTMENT, CITY OF NE® YOK, 
retroactive to February 16, 1973; 


To convene a three-judge court to declare 
Section 3 of the New York Public Officers Law 
and Section 58 of the New York Civil Service Law 


unconstitutional. 


Enter @ declaratory judgment ageinmstall defendants 


declaring that the action of defendants in terminating 


plaintiff's employment without charges and without 


Amended Compiaint. 


a hearin, «© be in violation of the Constitution of | 


the United States, in that it denies to plaintiff | 


precedural due process and the equal protection of 


the laws; 


{ 


Grent a temporary restraining order restraining | 


defendants, their successors in office, agents and 
employees, and all other persons in active concert 
and participation with them from continuing to cause 
irreparable harm to plaintiff by refusing to employ | 
him in his position and to employ him in civil 
service positions in the competitive class to which | 
he may be entitled and that would otherwise be 
available except for the illegal action on the part | 
of defendants; | 


Enter preliminary and permanent injunctions 
pursuant to Rule 65 of the Federal Rules of Civil 
Procedure, enjoining defendants, their successors 
in office, agents and employees, and all other 

persons in active concert and participation with 
them from refusing to employ plaintiff in his 
position of Patrolman, Police Department, City of | 


New York; 


Amended Complaint. 


Enter a final judgment in favor of plaintiff 


vacating, annulling and setting aside his dismissal | 
| 


from his competitive civil service position of 
Patrolmen which was accom lished without charges 
and without @ hearing on February 16, 1973; 


Grant plaintiff damages in the sum ef $80,000.00 


Secause of the injury to plaintiff's reputation 
and good name resulting in the severe Limitation 


of future empleyment opportunities; 


That this Court retain jurisdiction cf this action 
until such time as defendants comply with the 
provisions of the First and the Fourteenth 


amendments and the st *tutes enumerated above, and 


Grant plaintiff such additional alternative relief 
as may seem to this Court to be just, proper and 
equitable. 


Respectfully submitted, 


SA . . ® 
Attorney for Plaintiff 
Office & P. CG. Address 
280 Broadway 

New York, New York ~0007 


(Digby 9-3896) 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOT H. VELGER, 
Plaintiff, 


~against- 
ANSWER 

DONALD #. CAWLEY, Police Commissioner, eae 
City of Nev York, PATRICK V. MURPHY, 73 Civ 2350 
former Police Commissioner, City of 
New York, THE CITY OF NFW YORK, 
HARRY I. BRONSTEIN, Personnel Director 
| ana Chairman, New York Cicy Civil 
Service Commission, and ABRAHAM DP. 
LIAME, as Comptroller, City of 
ii New York, 


Defendants. 


Defendants, answering the complaint herein bv their 
attorney, ADRIAN P. BURKE, Corporation Counsel of the City of 
|New York, respectfully allege as follows: 

1. Deny each and every allegation contained in 


| paragraph "2" thereof, except admit that plaintiff is a 


Police Department who was terminated during his probationary 
|) period without reasons or a hearing on February 16, 1973, 


after successfully competing in an open competitive civil 


i former probationary patrolman employed by the New York City | 


| service examination for Patrelman/Police Traince. 

2. Admit the allegations contained in paragraph "3" 
thereof, except deny that the Tivil Service Commission "deter 
mined that plaintiff met all of the eligibility requirements — 
for the position" [of probationary patrolman] and further 
deny that the Police Department conducted an investigation of 


plaintiff prior to his appointment as a probationary patrolman. 


| 
' 


Answer. 


3. Deny each and every allegation contained in 
paragraph "4" thereof which states or implies that plaintiff 


was ever appointed Patrolman and further “eny knowledge or 


information sufficient to form a belief as to the truth of 
the allegations relating to plaintiff's education. 
4. Deny each and every allegation contained in 
p'ragraph "5" thereof, especially deny that there is a 
chedule"B" annexed to the amended complaint and respectfull 
r fer the court to the Notice of Examination annexed hereto 
“Ss Exhibit "I" for the full text and legal effect thereof. 
5S. Admit the allegations contained in paragraph "6" 
thereof, except deny that plaintiff's employment as a Police 
Jrainee was satisfactory. 
6. Deny knowledge or information sufficient to sore 
belief as to the truth of each and every alledation containe 
i. paragraph "7" thereof, except admit that plaintiff was 
! 2ver reprimanded or served with charges due to his opinions 


«tfered while he was at the Police Academy or at any other 


7. Deny each and every allegation contained in 
paragraph "8" thereof and especially deny that Schedule "A" 
is annexed to the amended complaint, except admit shat on 


February 16, 1973, plaintiff received a written n~tice advi- 


Li 
j 
| 
! 
| 


Sing him that the Police Commissioner had determined not to 


retain him as an employee of the Police Department. 


Answer. 


8. Deny each and every allegation contained in 
paragraph "9" thereof, except admit that plaintiff, a proba- 
tionarv employee, was not served with written charges and 
specificetions or given a hearing prior to his dism/ ssal. 

9. Deny each and every allegation contained in para- 


graph "10" thereof. 


10. Deny knowledge or informatica sufficient to 


form a belief as to the truth of each and every allegation 
contained in paragraph "11" thereof and further deny that the 
defendant Civil Service Commission has refused to mark plain- 
tiff eligible or certify him for appointment to other positions 
due to his dismissal from the Police Department. 

ll. Deny each and every allegation cont: ‘ned in 
paragraph "12" thereof, except deny information o1 knowledge 
sufficient to form a belief as to why plaintiff was terminated 
xy the Penn Central Railroad Police Department. 

12. Deny each and every allegation contained in 

, paragraph "13" thereof. 

13. Deny each and every allegation contained in 
 oaragraph "14" thereof, and resnectfully refer the Court to 
‘the Civil Rights Act for the full text and legal effect 

-hereof. 

14. Deny each and every allegation contained in 
paragraphs “15", "16", "17", “18", °19" and “20° thereof. 

FURTHER ANSWERING THE COMPLAINT HEREIN, AND 

AS AND FOR A FIRST SEPARATE AND COMPLETE 


DEFENSE THERETO, DEFFNDANTS RESPECTFULLY 
ALLEGE: 


15. The complaint “fails to state fects sufficient 


to constitute a claim for relief and should be dismissed as a 


matter of law. 


AS AND FOR A SECOND SEPARATE AND COM- 

PLETE f°" ENSE THERETO, DEFENDANTS RE- 

SPECTFU.SY ALLEGE AS FOLLOWS: 

| 
| 
! 
all times in a probationary capacity. Plaintiff never receiveai 


16. Plaintiff's employment as a Patrolman was at 
a permanent appointment and was never perr.nently employed or 
guaranteed permanent employment by the Police Department. 

17. In terminating plaintiff, defendants made no 


charges against him impugning either his honesty or integrity. 


18. Plaintiff's termi: zion in no way foreclosed 


his future employment. 


19. Plaintiff was therefore not deprived of either 


property or liberty by his termination. 

AS AND FOR A THIRD SEPARATE AND COMPLETE 

DEFENSE TO THE COMPLAINT HEREIN, DEFEN- 

DANTS RESPFCTFULLY ALLEGE AS FOLLOWS: 

20. Plaintiff's claim that he has been denied due 
process of law has already been adjudicated by this court and 
should not be re~litigated. 

AS AND FOR A FOURTH SLPARATE AND COMPLETE 

DEFENSE "0 THE COMPLAINT HEREIN, DEFLN- 

DANTS RESPECTFULLY ALLEGE AS FOLLOWS: 

21. Section 3 of the New York Public Offictrs Law 
is in all respects legal, proper and constitutional. 


22. Section 58 of the New York Civil Service Law is 


in all respects legal, proper and constitutional. 


Answer. 


23. Accordingly, plaintiff's allegations that these 


two statutes are unconstitutional are frivolous and no three 


judge court should be convened. 


AS AND FOR A FIFTH SEPARATE AND COMPLETE 
| DEFENSE TO THE COMPLAINT HEREIN, DEFEN- 
DANTSRESPECTI°ULLY ALLEGE AS FOLLOWS: 
24. Plaintiff has not been injured by the operation 
j of Section 3 of the New York Public Officers Law or by Sectio 
58 of the New York Civil Service Law. 
25. Accordingly, plaintiff has no standing to chal- 
lenge the aforementioned statutes. 
AS AND FOR A SIXTH SEPARATE AND COMPLETE 


DEFENSE TO THE COMPLAINT HEREIN, DEFEN- 
DANTS RESPECTFULLY ALLEGE AS FOLLOWS: 


26. Plaintiff has at no time been punished, served 
with charges, reprimanded, suspended, dismissed or in any 
other way disciplined by the defendants for his statements 


or opinions expressed at any time. 


27. Plaintiff's rights guaranteed by the First 
Amendment to the United States Constitution have not been 
limited, abridged, violated, chilled or trammelled upon by 
the defendants in any way. 

AS AND FOR A SEVENTH SEPARATE AND COM- 

PLETE DEFENSE TO THE COMPLAINT HEREIN, 

DEFENDANTS RESPECTFULLY ALLEGE AS 

FOLLOWS : 

28. There is no rule, requlation or policy by which 
the “Civil Service Commission disqualified plaintiff due to 


his “«ismissal by the Police Department. For a further rebut- 


tal of plaintiff's claim that he has heen disqualiiied for 


futu:e civil service employment, the court is respectfully 
refe) red to the affidavit of IRWIN L. HERZOG, annexed hereto 
as (EB:hi bit: “It. * 

AS AND FOR AN EIGHTH SEPARATS AND COM- 

PLETE DEFENSE TO THE COMPLAINT HEREIN, 

DEFENDANTS RESPECTFULLY ALLEGE AS 

FOLLOWS: 

29. The individual defendants herein are named only 
in tieir official capacities, and in such capacity are not 
"persons" within the meaning of 42 USC §§1981 and 1983 and 
therefore are not liable to plaintiff and this court lacks 
jurisdiction over the subject matter. 

30. Even if found “amenable to suit under 42 USC 
i 1981 and 1983, the individual defendants herein have at al 
times acted legally, constitutionally and in good faith and 
hence are not liable to plaintiff for damages under any legal 
theory. | I 

AS AND FOR A NINTH SEPARATE AND COMPLETE 


DEFENSE TO THE COMPLAINT HEREIN, DEFEN- 
DANTS RESPECTFULLY ALLEGE AS FOLLOWS: 


entity and not a "person" within the meaning of 42 USC §§1981 


and 1983 and therefore is not liable to plaintiff. 


| 
} 
| 
31. The defendant City of New York is a governmental! 


64a Answer. 


| WHEREFORE, defendants pray that this court grant 
r TY tidcaail in their favor dismissing the complaint with pre- 
judgment and further grant defendants the costs of this action. 


ADRTAN P. BURKE 

Corporation Counsel 

Attorney for Defendants 

junicipal Building 

New York, New York 10007 
Tel.: 566-2183/2192 


ee 
By i fh Mig 


IRWIN L. HERZOG 
Assistant Corporation Counsel 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 73 Civ. 2350 


Plaintiff, 
INTERROGATORIES 
-~against- en Aer 


DONALD F. CAWLEY, Police Commissioner, 
City of New York, et al., 


Defendants. 


TO: ‘Samuel Resnicoff, Esq. 
Attorney for Plaintiff 
Municipal Buildirg 
New York, New York 10007 
The defendants request that plaintiff serve on the 
undersigned an answer under oath, in accordance with Rule 
33 of the Federal ‘ules of Civil Procedure to the following 
interrogatories within thirty (30) days after service hereof: 
INTERROGATORY 1 
State with particularity the dates, times, places 
and persons to whom plaintiff expressed opinions referred to 
in paragraph "7" of the complaint. State with particularity 
the person or persons who allegedly informed plaintiff his 
views were contrary to established police procedure, the 
date and place of such disctiission and what disciplinary 


action, if any, resulted from such opinions. 


INTERROGATORY 2 


In connection with the allegations contained in 


paragraph "10" of the complaint, state with particularity 


the exact reasons for his termination by the Penn Central 
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Railroad Department. State with particularity the exact 
derogatory remarks allegedly contained in the Police Depart- 
ment personnel folder. In connection with these allegations, 


defendants demand plaintiff furnish defendants with 


(a) a full copy of his employment record with Penn 
Central Railroad; 

(b) the written reasons for his termination by the 
Penn Central Railroad; , 

(c) whatever other evidence, documentary or other- 
wise, plaintiff has which led him to conclude the aforemen- 


tioned derogatory remarks in the Police Department personnel 


folder led to his dismissal by the Penn Central Railroad and 
| (ad) . the name, address and official title of plain- 
tiff's immediate supervisor while he was employed by the Penn 


Central Railroad and the name, address and official title of 


hee person or persons who had the authority to terminate 

| plaineife. 

| INTERROGATORY 3 

\ In connection with the allegations contained in 
xaragraph "ll" of the amended complaint, state each and 
every civil service examination plaintiff has taken, both 
law enforcement and non-law enforcement. With reference 
to said examinations,defendants demand plaintiff furnish 


(a) the examination number of each and every 


civil service examination plaintiff has taken, Federal, 


State and municipal; 
). 


Interrogstories. 


(b) plaintiffs particular number on each and 
every aforementioned civil service examination; 

(c) plaintiff's grade a-d list number on each 
and every aforementioned. civil service examination; 

(d) the dates of appointment, if any, resulting 
from the aforementioned civil service examinations, or if 
plaintiff received no appointments, the reasons why plain- 
tiff was not appointed to a position as a result of compet- 

ing in said civil service examination; 

(e) if the reasons for such non-appointments be 
in writing, a copy of such document. 

INTERROGATORY 4 ; 

In connection with the allegations in paragraph 
"8" of plaintiff's affidavit in opposition to defendants’ 
motion for summary judgment (incorporated in the amended 
complaint, paragraph "11"), state with particularity what 
agency or agencies requested permission to request plain- 
tiff's personnel records pertaining to his employment with 
the New York City Police Department. State with particu- 
larity the agency or agencies which received any such per- 
sonnel records from the Police Department. State with par- 
ticularity how plaintiff knows whether or not the personnel 
records were furnished and if such knowledge arises from 
a writing, defendants demand plaintiff furnish them a copy 
of such writing. 

INTERROGATORY 5 


State with particularity precisely which subsectio 


or subsections of §58 of the Civil Service Law are uncon- 


68a Interrogatories. 


stitvutional and the alleged reasons therefor. State with 
* 
particularity the exact manner in which the alleged uncon- 


| stitutionality of said subsection or subsections has in- 
provision or provisions are violated by §58 of the Civil 


jured plaintiff. State precisely which constitutional 
Service Law. 


! INTERROGATORY 6 


| State with particularity precisely which subsect,io 
| or subsections of §3 of the Public Officers Law is uncon- 
stitutional. State with particularity which Constitutional 
provision or provisions said subsection or subsections 


violate. State precisely how the alleged unconstitutionality 


INTERROGATORY 7 
State in detail what statutes, ordinances, rules, 
regulations, charter provisions, code provisions, contracts, 


agreements, policies, guarantees or other reasons whether 


of §3 of the Public Officers Law has injired plaintiff. 


documentary or otherwise which support plaintiff's allega- 


| 
| 

tion that he has a claim of entitlement to the position of 
| Patrolman. If such evidence be in writing or be capable 


Interrogatories. 


of reduction to writing, defendants request that plaintiff 


furnish a copy of such document or writing to defendants’ 


attorney. 


ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Defendants 
Office and P.O. Address: 
Municipal Building 
Borough of Manhattan 
New York, New York 10007 
Tel: 566-2183/2192 


‘> J 
U a J ,) 


IRWIN HERZOG 
Assistant Corporation Counsel 


Answer to Interrogatories. 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 
Plaintiff, 

- against - 
DONALD F. CAWLEY, Police Commissioner, 
City of New York, PATRICK V. MURPHY, 
former Police Commissioner, City of 
New York, THE CITY OF NEW YORK, HARRY 
I. BRONSTEIN, Personnel Director and 
Chairman, New York City Civil Service 
Commission, and ABRAHAM D. BEAME, a8 
Comptroller, City of New York, 


Defendants. 


Plaintiff in response to the Interrogatories, 


submits the following answers: 


ANSWERING INTERROGATORY 1: 


I am unable to state with any particularity the date 
or times of the conversations referred to in paragraph 7 of the 
amended complaint, other than to state that before and after 
classes in conversations with other probationary patrolmen, I did 
state with respect to arrest, search and seizure, that in my 
opinion this area of the law was unsettled and many New York case 
conflicted with Federal decisions. I further state that on at 
least one occasion, one of the Instructors whose name I do not 
recall, advised me that my theories and opinions were incorrect. 
I do not recall the date and time of such discussion. No disci- 


plinary action was taken against me. 


Answer to Interrogatories. 


ANSWERING INTEBROQGATORY 2: 
In late August of 1973, I took a written examination 
and medical examination for the Penn-Central Railroad Police. On 


September 10, 1973, I was hired by Captain A. T- Dunn and ordered 


to report for a 4 P.M. to 12 midnight tour that day at wne 
Weehawken Freight Yards in Weehawken, New Jersey. I worked 
from September 10th to October lst at the Weehawken Yards 
performing Radio Motor Patrol and related functions under the 
supervision of Lieut. C. ROE. 


October 1, 1973, I was transferred on regular rotation 
to the Truck-Train Yard at South Kearny, New Jersey. I worked 
at the Truck-Train Yard performing Foot and Radio Motor Patrol. 
Several times I was sent outside the yard to perform Plainclothes 
Duty with an experienced Patrolman. I arrested one (1) youth 


in that time who was turned over to my partner for processing. 


On November 2, 1973, I was called down to Penn-Central 
Police Headquarters at 12 midnight after my working tour had 
ended. Waiting for me there was 8 typed release giving the 
Penn-Central Police Department authority to view any and all 
personnel records on file with the New York City Police Departmen 
I had been ordered by Lieut. L. H. HAMILTON, my investigating 
officer, to sign this release and I did sign it. 


On November 12, 1973, Lieut. L. H. HAMILTON called me 
on the telephone and ordered me to bring all my working equipment 
that had been issued to me down to Penn-Central Police Headquart 
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When I arrived, I wes ordered to turn in my Shield, handcuffs, | 
memobook and all other equipment issued to me. I was informed | 
Captain R. STEFLE that I was being fired because of certain 
incidents which occurred at the New York City Police Academy that 
were disclosed in my personnel files. He further stated that 
although my work performance was more than satisfactory, the 
Superintendent of Police, James Farrell, had passed the decision 
down and that I could not appeal this decision in any way. Afte 
discussing this matter with Captain Steele, he finally allowed m 
to eign a resignation form so that no stigma would be attached t 
my being fired from the Department. 


By letter dated January 15, 1974, I wrote Mr- FARRELL 
and inquired "what prompted your decision to terminate my employ- 


ment? There was no response. 


ANSWERING INTERROGATORY 3: 


I FEDERAL EXAMINATIONS : 


1) United States Postal Service 
Clerk-Carrier Examination 


Exam Date: 5/2/73 Exam No.: None Application No. 35098 
Score: 70.3 List No.: Unknown 


I was called down to the General Post Office in the Bronx 
for a Pre-appointment Investigation and medical examinatiaqn 
in early December, 1973. I received no confirmation of 
hiring within the next two weeks. When I telephoned thei 
personnel department, I was informed that I was ineligibl 
and no longer under consideration due to my background. 


2) 


Answer to Interrogatories. 


Executive Protective Service Officer 
United States Secret Service 


Exam Date: 11/17/73 Exem No.: None Application No.: None 


Score: 91.25 List No.: Unknown 


I was called down for a personal interview on November )8 
1973. I was informed ae my interviewer that hiring would 
begin on January 15, 1974, and that I would be among the 
first considered due to my high test score. I declined 
to supply background investigational data because of what 
occurred when I released records to the Penn-Central 
Railroad Police. I am no longer under consideration for 
this position. 


Metropolitan Police Officer 
Washington, D- C. 


Exam Date: 2/6/74 Exam No-: WA3-0l Application No.: Unk 
Score: 92.5 Last No.: Unknown I.D. No-: 4 


I am presently awaiting appointment to this position. 


Federal Service Entrance Examination (FSEE) 
For Customs Inspector and Criminal Investigator 


Exam Date: 3/5/74 Exam No.: 410 Application No-: Unknow 
Score: Unknown List No.: Unknown I.D. No-: 808317 


I have not yet received my score from the United States 
Civil Service Commission. 


JERSEY STATE MUNICIPAL EXAMINATIONS: 
Police Officer Jersey City, New Jersey 


Exam Date: 8/6/73 Exam No-: MlO98P Application No: 05644 
Score: 73.653 List No.: 311 


I am presently awaiting appointment to this position. 


Police Officer Plainfield, New Jersey 


Exam Date: 8/6/73 Exam No-: ML1O3P Application No.: 05644 
Score: 73.653 List No-: 117 


I was called down for appointment to this position on — 
February 12, 1974. I supplied background investigational 
data to the Plainfield Police Department. My name was 
passed over for appointment. 
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III NEW YORK STATE AND MUNICIPAL EXAMINATIONS: 


IV 


*) 


2) 


3) 


NEW 
1) 


2) 


3) 


New York State Police Trooper 


Exam Date: 3/17/73 Exam No-: Unknown Application Nos 16436 
Scere: 83.833 List No.: 02105 


I am presently awaiting appeintment to this position. 


Police Officer Suffolk County, New York 


=xam Date: 10/13/73 Exam No-s: 13-214 Application No-: None 
Score: 79.0 List No-: None 


I failed to achieve a mark high enough to pass the 
qualifying physical examination. I am no longer under 
consideration for appointmente 


Police Officer Yonkers, New York 


Exam Dates 10/13/73 Exam No.: 65-674 Application No-: Npne 
Score: 79.0 List No.: Unknown 


I am presently awaiting appointment to this position 
contingent upon passing a physical examinations 
YORK CITY MUNICIPAL EXAMINATIONS: 


Police Administrative Aide 


Exam Date: 6/73 Exam No-: 2026 Application No.: 11731 
Score: 77.5 List No.: 3268 


I am presently awaiting appointment to this position. 


YORK CITY MUNICIPAL EXAMINATIONS: (Continued ) 
Patrolman=Policewoman New York City Police Department 


Exam Date: 12/15/73 Exam No.: 3014 Application No.: 049 
Score: Unknown List No.: Unknown 


I have not yet received my official test score and list 


number from the Department of Personnel. According to t 
Unofficial Answer Key that was released, my score is 89%. 


Bridge and Tunnel Officer 


Exam Date: 2/2/74 Exam No.: 3054 Application No.: None 
Score: Unknown List No.s Unknown 


OER a eg Oe RS ae = 
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I have not yet received my official test score and list 
number from the Department of Personnel. According to th 
Unofficial Answer Key that was released, my score was 94% 


4) I Cleaner and Caretaker 
Ne. fork City Transit Authority 


Exam Date: 2/9/74 Exam No-: None Application No-: Unkn 
Score: Unknown List No.s Unknown 


tT have not yet received my official test score from the 
New York City Transit Authority. 
5) Sanitatior ian New York City 


Exam Date: 3/2/74 Exam No. 3090 Application No.; 32840 
Seore: Unknown List No-: Unknown 


I have not yet received my official test score from the 
Department of Personnel. According to the Unofficial 
Answer Key that was released, my score is 100%. 

6) RailRoad Clerk New York City Transit Authority 


Exam Date: 3/23/74 Exam No.: 3020 Application No.: None 
Score: Unknown List No-.: Unknown 


I have not yet received my official test score or list 
number from the Department of 2ersonnel. 
7) Corrections Officer New York City 


Exam Date: 3/30/74 Exam No.;: 4003 Application No.: 00758 
Seore: Unknown List No.: Unknown 


I have not yet received my offie¢ial test score from the 
Department of Personnel. 


ANSWERING INTERFOGATORY 43 


To the best of my recollection, most if net all of the 
public agencies requested my permission to obtain my personnel 
records from the New York City Police Department. I am unable to 
state which of said agencies obtained said records. I was not 


supplied with a copy of the records or any writings. 


n 
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NS N ORY 


The constitutionality of a state statute is a question 
of law and not «ne of fact. I am e layman and therefore not in 
a position to ‘ake an oath on the law. However, Section 58 of th 
Civil Service Law is discussed in our supplemental brief dated 
October 12, 1973, a copy of which was served upon defendants’ 


attorney. 


RING T 6 


The constitutionality of a state statute is a question 
of law and not one of fact. I ama layman and therefore not in a 
position to take an oath on the law. However, Section 3 of the 
Public Officers Law is discussed in our supplemental brief dated 
October 12, 1973, a copy of which was served upon defendants’ 


attorney. 


ANSWE ING _INTERROGATORY 7s 


I became 21 years of age on August 8, 1972. Pursuant 
to the civil service announcement (Schedule "B") for the position 
in question, the notice provided that “a Police Trainee will 
receive a regular appointment as a Patrolman on reaching his 
2ist birthday ***." Despite the denial by defendants, I was 


appointed a regular Patrolman on August 15, 1972. As a permanent 


employee, I acquired tenure and status, and had a property interest 


to my position. 1 could not be removed without charges and 


without a heacing. 


Answer to Interrogatories, 


It is also my belief that the section which imposes a 
minimum age limit of 21 in order to be a Patrolman in the Police 
Department, City of New York, is discriminatory. 


i: 


Sworn to before me this 


Gtk day of May 1974. 


, Bata LA PATIn 
4@TARY PUBLIC, STATE OF NEW YOR? 
No.2 4-7428450 Qual.in Kings Co 

Certificate filed in New York County 
Commission Expires March 30, 19a” 7 <. 


= 


. 
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UNITED STATES DISTSICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


ELLIOTT H. VELGER, 
Plaintiff, 


- against = 


DONALD F. CAWLEY, Police Commissioner, 
City of New York, PAT7ICK V. MURPHY, 
former Police Commissioner, City of 
New York, THE CITY OF NEW YORK, HARRY 
I. BRONSTEIN, Personnel Director and 
Chairman, New York City Civil Service 
Commission, and ABRAHAM D. BEAME, as 
Comptroller, City of New York, 


Defendants. 


Hon. ADRIAN P. BURKE 
Corporation Counsel 
Attorney for Defendants 
Municipal Building 

New York, N.Y- 10007. 


; 


Plaintiff demands that defendant Police Commissioner, 


his subordinates, any official or employee of the Police Department 


having knowledge, serve upon the undersigned an answer under oath 


in accordance with Rule 33 of the Federal Rules of Civil Procedure, 


to the following Interrogatories within thirty (30) days after 


service of this demand: 


I ORY 


Set forth all the reasons why the Police Department 


terminated plaintiff on February 16, 1973, inasmuch as plaintiff 


was continuously employed by the Police Department since January 
31, 1970. 


Plaintiff's Interrogatories. 


INTERROGATORY 2 


State whether any written or oral charges were 
preferred against petitioner prior to his dismissal, and if 


charges were preferred, set forth a copy. 


INTER DGATORY 3 
State whether petitioner was given a formal or 
informal hearing prior to his dismissal, and if a hearing or 
interrogation was conducted, set forth a verbatim transcript 


thereof. 


INTERROGATORY 4 


Set forth an exact copy of the letter, etc., forwarde 
by the Police Department to the PENN-CENTRAL RAILROAD POLICE 
DEPARTMENT, which set forth the reasons for plaintiff's terminatiadn 
by the Police Department. 


INTERROGATORY 5 


Set forth a copy of plaintiff's academic marks which 
he received while attending classes at the Police Academy. 


N 
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Office & P. O- Address 
280 Broadway 
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v. Elliott, (S.D.N.Y¥., 72 Civ. 3125, February 28, 1973) and 


the carlier opinion of this ccurt, P)- 6-8 of the slip 


opinion dated October 31, 1973. 


INTERROGATORY 2 


State whether: anv written or oral 
charges were preferred’ against petiticner 
prior to his dismissal,aand if 
were preferred, set forth a copy. 


ANSWCR: No written or oral charges were preferred 


against petitioner prior to his dismissal. 


INTERROGATORY 3 


State whether petitioner was given a 
formal or informal hearing prior to his 
dismissal, and it a hearing or interrogation 
was conducted, set forth a verbatija trans- 
cript thereof. 


ANSWER: Petitioner was given no hearing prior 


his dismissal. No interrogation was conducted. 


INTERROGSATORY 4 


Set forth an exact copy of the letter, 
etc., forwarded by the Police Department to 
the PENN-CENTRAL RAILKOAD POLICE DEZARTHM! : 
which set forth the reasons for piaintiri 
termination by the Pol’ ce Nepartment. 
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to the Penn Central Railroad Police Department by respondents 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ELLIOTT H. VELGER, 


Plaintiff, 


-against- 
73 Civ. 2350 

DONALD F. CAWLEY, POLICE COMMISSIONER, : 

CITY OF NEW YORK, PATRICK V. MURPHY, 

FORMER POLICE COMMISSIONER, CITY OF $ 

NEW YORK, THE CITY OF NEW YORK, 

HARRY I. BRONSTEIN, PERSONNEL DIRECTOR : 

AND CHAIRMAN, NEW YORK CITY CIVIL 

SERVICE COMMISSION, et al., 


Defendants. 
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November 25, 1974 


BEFORE: 
HON. HENRY F. WERKER, 

District Judge. 

APPEARANCES: 


SAMUEL RESNICOFF, ESQ. 
Attorney for the Plaintiff 


ADRIAN P. BURKE, ESQ. 
(Corporate Counsel) me 2h 
Attorney for the Defendants ie <3 
BY: IRWIN L. HERZOG, ESQ. 
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(Case called.) 


MR. RESNICOFF: Plaintiff is ready. 


MR. HERZOG: Defendant is ready. 


THE COURT: Mr. Resnicoff? 

MR. RESNICOFF: Yes. 

If your Honor please, before we proceed, I 
preliminarily want to call your Honor's attention to the 


fact that it is conceded in this case that the plaintiff 


was dismissed or terminated without charges, without being 
given a reason, and without being given a hearing. That 
is conceded. 

I also want to call your Honor's attentionto 
the fact that we are relying very heavily on the recent 
decision handed down in July of this year by our Court of 
Appeals for this Circuit in that Lombard case. 

In that case the Court went so far as to hold 
that the plaintiff there, who was a probationary nontenured 
teacher, who was dismissed, that because of the stigma the | 
Court held that the plaintiff was entitled to a hearing and | 
reversed Judge Travia in the Eastern District, who had dis-~ 
missed, even though the plaintiff in that action had brought 
two Article 78 proceedings in the State Court, one of which 
was affimned by the Appellate Division, went up to the Court 


of Appeals. But he came in under 1983 and 1343, and Judge 
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Gurfein in a very luminous decision, which was well received 
Civil Service circles, held that where there is a stigma 

and it affects a man's livelihood and his ability to earn a 
living, Federal Court has jurisdiction. 


I want to point out to your Honor -- and I 


! 
don't want to make a lengthy argument, because we are hoping 


| 


we can finish the case today, and I think Mr. Herzog, my 


friend, joins me on the question of law -- but I did want 


to give yov some slight testimony which I want to do, I 


expect a few witnesses here. And the case is not going to 
take too long, because I am going to get right down to the 
nitty gritty. 

But one thing is certain, Judge, just as sure 
as we are here in your courtroom this morning: that where 
a policeman is terminated and is given no reason, aside 
from the unfairness of it, there is a stigma immediately. 
Because in the community where he lives, the stigma arises 
from criminality, that he is either a thief, a briber or 
an extortionist. 

As he indicated in his reply, and that is the 
reason why Judge Gurfein said we had better go to trial on 
this in view of the reply affidavit where he denied the 
motion for summary judgment and said, where Velger pointed 


his difficulty in getting a job or a comparable job, that 
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there is a stigma. 

That is the point in this case. Here is a 
young man. I think that the least that he was entitled to 
was to get a hearing, not now -- this is late at this stage. 
He should have had a hearing before termination, where we 
could have our proof and come in. Because as is, I don't 
know what I am in a vacUum and so is this young fellow. 

I still don't know what he has been dismissed for. 

In my interrogatories, they have indicated, 
in response, that we are not entitled to it. They have 
said so. "You are not entitled to it, because he doesn't 
have tenure," even though he has been working there for 
almost three years. 

That, in short, is our case, Judge. 

MR. HERZOG: I will be very brief, your Honor. 

We agree that if there is stigma there must be 
some relief tiiat the Court can give. 

However, the question of whether or not he is 
entitled to a hearing and whether or not he is entitled to 
know the nature of the reason has already been decided by 
Judge Gurfein and has been denied by Judge Gurfein. 

We are now up to a point where Judge Gurfein 
said the only issue is, if he can prove that he was stigma- 


tized, then of.- course he can get some relief. 
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However, your Honor, as Mr. Resnicoff says, the 


mere fact that a police officer who is dismissed from the 


force is immediately indicative of the fact that he is 
guilty of some crime or some fraud is not true. There are 
lots of reasons why he could have been relieved from the 
force. It could have been for physical reasons, his neared | 
conditions. It can be just for failing his examinations. 
So this, of course, is not the stigma that Mr. Resnicoff 
is talking about. 

When we are talking about stigma,your Honor, 
we are talking about the stigma as defined in Birnbaum 
against Tr ‘3sell in United St tes Supreme Court, in Roth 
and Sinderman in that court. It is not just an ethereal 
possible concept, well, th. fellow was on the polic force 
and now he is not and therefore there is something wrong. 

I mean, this is something that Mr. Resnicoff 
reads into it, and he has no right to imply that the 
general public is going to read into this. 

Secondly, we hope to show, your Honor, and 
I think we have indicated in our briefs that are already 
in the file here, that if there is any stigma, it has 
to be stigma that-was produced or induced by the defendants | 
here and not just by the fact that these facts exist. 


The policy of the Police Department has always | 
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been: We don't give any information to anybody, except 
through regular police channels, other police officials 
for police reasons. 

So we have not made any publication. 

Mr. Resnicoff is relying on Lombard. In 
Lombard the Board of Education sent out information in 
regard to this teacher that she was psychotic. We have 
not done that, and there is no proof of thit here yet. 
And I don't believe that they will be able to prove that. 

I say, your Honor, the only information that 
the Police Departme: releases is to police agencies for 
police purposes. 

MR. RESNICOFF: I just say this in reply, 
Judge. 

We have federal statutes which prohibit dis- 
crimination because of sex, age, religion -- 

THE COUP7™- You are out of Court on Judge 


Gurfein's decision on that. 


MR. RESNICOFF: No, I merely want to say this: | 


If they don't give me a reason -- no, Judge Gurfein did not 


put us out, because he put us back in when he took the 


position, in denying the motion for summary judgment, and 


said: Based on the statements made in the reply affidavit, 


we go to trial. This is what he said. 
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THE COURT: Yes, but on a very narrow issue, 
and that is your proof that there is a stigma. The mere 
fact that he has dismissed doesn't prove that. 

MR. RESNICOFF: Well, I think it would be 


less than naive were we to assume anything else where a 


young man is dismissed from the Police Department without 


a reason, and they insist on the reason that they will not 
give a reason. 

How do we know that he is not -- 

THE COURT: This is purely speculative, Mr. 
Resnicoff. 

MR. RESNICOFF: It might be a violation of the 
civil rights. 

THE COURT: Yes. But we don't declare viola- 
tions of civil rights by speculation. 

MR. RESNICOFF: No, but in our complaint 
I allege a violation of civil rights. 

THE COURT: You allege it, you must now prove 
it, and that is the purpose of this hearing. Right? 

MR. RESNICOFF: «11 right. 

MR. HERZOG: In that respect, your Honor, this | 
Court has already ruled on that in both Russell against 
Hodges and Mancino. 


THE COURT. All right. 
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Bit. 1-8 T'S H. VELGER, called as a 


witness in his own behalf, having been first duly 


sworn by the .! rk of the Court, testified as 


follows: 


DIRECT EXAMINATION 


BY MR. RESNICOFF: 


Q Mr. Velger, how old are you? 

A I am 23 years old, sir. 

Q When and where were you born? 

A I was born August 8, 1951, at Park 


in Manhattan. 


Q Are you single or .?rried? 

A I am single, sir. 

Q With whom do you live? | 
A I reside with my parents. ! 
Q Did there come a time when you took an examina~ 


tion for patrolman, police trainee and patrolman? 


A Yes, sir. 


Q I show you Civil Service announcement 


number 8646 -- 


THE COURT: Mr. Resnicoff, is there any problem 


about that? 
MR. HERZOG: We concede all that. 


THE COURT: You concede all that. 
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MR. RESNICOFF: Very well. I withdraw that, 


You passed this examination and you were then 
what position? 


I was appointed to the position of police 


When was that? 

January 30, 1970. 

This is in the Bolice Department? 

Yes, sir. 

How long did you serve in that capacity? 


I served as a police trainee from January 30, 


1970, until August 15, 1972. 


Q 


Were you required to serve a probationary 


period as a trainee? 


A 


Q 


A 


Q 


As a police trainee, no, sir. 
When did you become of age, 21 years of age? 
August 8, 1972. 


Did there come a time when you were sprpointed 


a patrolman on probation? 


A 


Q 


A 
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Q How much later that you became 21? 

A It was about 7 days after I reached the age of 
21. 

Q As a patrolman on probation, were you required 


to serve a probationary period? 
A Yes, sir. The Department stated I would 


serve a probationary period of one year. 


Q And that probationary period would expire 

when? 
A August 15, 1973. ; 
Q Did there come a time when you were terminated? 
A Yes, sir. | 
Q Did you receive any charges? 
A No, sir. | 
Q Did you receive a hearing? } 
A No, sir. l 
Q And when were you terminated? 
A Febriary 16, 1973. 


MR. RESNICOFF: I believe, if your Honor 
please, annexed t~™ the complaint is the letter of termina- 
tion about unsatisfactory service. I won't go into that. 

THE COURT: I think they will concede it. 


MR. HERZOG: We will concede it. 


THE COURT: Yes. 
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Q Tell us what efforts you made after you were 
dismissed from this position -- I withdraw that. 
And you were terminated, you say,’ when? 


A February 16, 1973. 


Q How many more months did you have to go before | 


your probationary period expired? 

A About five. 

Q Tell us what efforts you made, first in | 
Government, Civil Service-wise, to obtain employment? 

What did you do? Please elaborate. | 

A Well, after I was dismissed from the Department 
as to Civil: Service jobs, I picked up Civil Service 
announcements from New York City; I picked up the Civil 
Service Weekly, the Chief, and I applied for as many Civili. } 
Service exams as I was eligible to take. 


And I competed in these exams by taking various 


Q In the applications which you filed for these 
various Civil Service tests, did you indicate the fact that | 
you had been dismissed from the Police Department? 

A Yes, sir. 

Q Had you been notified whether or not you 
passed these examinations? 


A Yes, sir. 
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Q Did you pass these examinations? 

A About 97 percent of the exams I took I passed. 

Q Have you ever been called for any of these 
examinations? 

A Yes, sir. 

Q Tell us what happened. 

A Well, I was called for one exam by the Execu- 
tive Protective Service. I filled out various forms-- 

MR. HERZOG: Is that a Civil Service? 


THE WITNESS: Yes. It is a Government position. 

MR. HERZOG: What Government? 

THE WITNESS: United States. And I never 
heard from them again. 


I successfully passed the United States Post Offi 


exam. I was called down for hiring last Christmas. I 
filled out various forms that they required during the 
interview. And I was told they'd let me know about hiring. | 


I never heard from them again. 


Q Did you indicate termination from the Police 
Department? 

A Yes, sir, I did. 

Q In any of these forms that you filled out, did 


they ask you to indicate the reasons why you were terminate4? 


A Yes. 
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And what reason did you give, do you recall? 

Yes. I wrote that I had failed the final 
physical examination at the Police Academy. 

I also was called by the Plainfield, New 
Jersey,Police Department. 

And I was called down there for a preappoint- 
ment interview. And I also filled out a personal history 
questionnaire. And I was told the hiring date would be 
in three weeks if the investigation was successfully 
completed. 

I was never called down for hiring. 

Q Do they constitute all or most of the Civil 
Service applications that you filed? 

A No, sir. 

Q What else did you file for? State and let us 


have the rest of the Government jobs. 


A Well, for the United States Government I filed | 


for Park Police, Border Patrol Agent. 

Q These are all examinations? 

A Yes, they are. They are competitive, open 
competitive examinations. 

Q And you passed these examinations? 

A Yes, sir. 


Most of them were written examinations? 
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All of them were written examinations. 

At the New York State level I applied for 
New York State Trooper, Suffolk County Police Officer 
and Yonkers Police Officer. 

I also applied out of State for an open 
competitive examination. In New Jersey I applied for 
East Orange, Plainfield and Jersey City. The East Orange 
exam was called off. I successfully passed Plainfield 


and Jersey City. 


On the New York City level, oh, I have taken 
Triborough Bridge and Tunnel Authority Officer, Sanitation 
Man, Corrections Officer, Transit Authority Railroad 


Clerk. 


| 
| 
} 
| 
| 
| 


Q Did you pass these examinations? 

A Yes, sir. Many of them with high marks. 

Q Did you indicate in your application that you 
had been terminated from the Police Department? 

A Yes, sir. 

Q Incidenta}iy, did you ever apply for the 
Metropolitan Police in Washington, D. C.? 

A Yes, sir, I did. 


I forgot about that one. 


Did you take the examination there? 


Yes, I did. 
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Did you pass it? 
Yes. 

Q Did you indicate termination from the Police 
Department? 

A Yes, sir, I did. 

Q Were you ever called? 

A No, sir. 

Q Now, let's go into the private sector. Where 
did you apply for jobs there? 

A Well, what I did is, I would look up in the 
newspaper job availability positions, and I at first tried 
to get jobs in the security field. I applied for a job 
with the American Bank l®te Company, as a security guard 
in the South Bronx. I was called in for an interview, 
and the man had made several remarks about my records. 


At that time the Knapp Commission hearings had 


just ended and he tried to infer that I had been terminated 


from -- 
MR. HERZOG: Objection. 
THE COURT: Sustained. 
Just tell us what he said, not what he satevund: 
Okay. | 


The man said that they had no -- 


MR. HERZOG: I object to what he 
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THE COURT: He is objecting to it. 


MR. RESNICOFF: I thought he was objecting 


to the inference, not to the conversation. 
THE COURT: He is objecting on the ground of 
hearsay. 
Q Did you get the position? 


A No, sir. 


Q Wher: else did you apply? 

A I applied to various banks near where I live, 
and some of them downtown here in Manhattan. I would go 
snd see the bank manager. Some of them gave me a little 
questionnaire to fill out, and I filled it out. I never 
heard from any of these banks I went into. 

Q Did you indicate that you had held a prior job 
with the Police Department and you had been terminated? 

A Yes, sir, I did. 

Q What other private industry agencies did you 
apply for and where did you get a job, if any? 

A I went to Bonwit Teller. They had an opening 
for a store detective. I was interviewed. And they told 
me they'd call me. They never did. I went to E. J. 
Korvettes to apply for a security position there, in 
Scarsdale. also filled out a questionnaire. I never 


heard from them. 
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Then I decided to look elsewhere than the 
security field. I applied for a job as a bathroom fixture 
painter. I was turned down for that. I applied for a 
job as a sound editor, as I had had previous experience 
in high school in audio visual aids. I was turned down 
for that job. I applied for a job distributing books in 
the Bronx area to various businesses. I never heard from 
that position again. 

Any available opening that they had in the 
want ad section that I thought I could fit into or that 
looked like a decent job, I tried to apply for. 


Q Did there come a time when you applied for a 


job with Penn Central? 


A Yes, sir. 

Q Penn Central Railroad? 

A Yes, sir. 

Q Tell us about it. 

A I had heard that the Penn Central Railroad 
police hire -- well, the Penn Central Railroad hires men 


to be police officers to guard their holdings and property.| 
| 
And I went down there, and their process is 


that you put your name down, it's accepted and put on a | 


waiting list, and when they get to your name they call you | 


down and give you a test. I put my name on the list about 
| 
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March or April of-'73, and in August of 1973 I was called 
down to the Penn Central Police Headquarters in Penn 
Station and given a battery of competitive intelligence 
tests. 

And out of the 20 people that took the exams, 
I scored fourth highest in the class, and we were told 
they would hire five people out of that group. 

So I was among the five that was hired on 
September 10th, 1973. 

Q What kind of work did you do there when you 
were hired with Penn Central Railroad? 

A When I was hired I was sent to the Weehawken 
Yards, in Weehawken, New Jersey, and I performed preven- 
tive patrol there. We checked various cars laden with 
high-value g».0ds, like television sets, loadof liquor, 
loads of meat that would come in. 

We checked on the trains that passed through 
the various towns in New Jersey to make sure there was no 


pilferage and theft. We sealed various cargos with rail- 


road seals. We checked on any emergency condition such as 


reports of debris lying on the track, children playing on 
the railroad tracks, and we attempted to keep trespassers 
off of railroad property. 


Q Did there come a time when your employment 
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2 was terminated? | 
3 A Yes, sir. 
4 i Q When was that and tell us the circumstances. 
5 A That was November 11, 1973. About November 3, 
6 | 1973, I was performing a 4 to 12 in the South Kearney 
7 | Truck Train Yard in New Jersey. I had been transferred 
8 | there after Weehawken. And I was told that a Lieutenant 

4 4 Hamilton wanted to see me in the headquarters. 
10 And when I got to the Penn Central Headquarters 
ll } in Penn Station, about 1 o'clock at night, there was a : 
12 letter that was left there for me, and the desk of: icer 
13 | there told: me I should affix my signature to the letter, 
14 | that they needed it to continue my cheracter and background 
15 | investigation. | 
16 | The lecter stated -- I don't remember the 
|| exact wording -- it stated something like: I, Elliott | 
18 | H. Velger, do release my records to the Penn Central | 
19 Railroad Police, an suthorized agent of the Department, | 
m | and that I don't hold the railroad police or the New York | 

> 21 || City Police in any liability in any way, and of course I | 
2 | signed it because I was requested to. That was November 2 | 
3 | or 3. | 
24 | November 11 I was called up -~- I was scheduled | 
25 | to do a 4 to 12 that day, I was called up by one of the | 

| 
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1 wce Velger - direct 20 

: officers there at my residence, about 9 or 12 is the | 
3 | morning, and he told me to bring all my available equip- 

4 | ment with me down to headquarters: Shield, identification 
5 | card, handcuffs, tyden ball seals, any railroad equip- 

6 ment that had been issued to me. 

7 I appeared that morning around 11 o'clock and 

8 | I spoke to a Captain Steele. And he explained to me that 

9 | my records in the Police Department -~ | 
10 MR. HERZOG: Objection. 

11 | THE COURT: Sustained. 

12 || Q Were you retained? | 
13 ! A No, sir. They told me I was going to be ! 
14 | terminated. 

15 | Q Did they tell you why you were being terminuted? 
- | MR. HERZOG: Objection. | 
W | THE COURT: Sustained. 

18 | MR. RESNICOFF: I did want at this point to 

19 ! make an offer of proof, he knows why they told him he was 
20 | terminated, Judge. 

21 | It is rather important. 

ee THE COURT: It is hearsay. | 
23 Q Inciden.ally, how much were you earning at the | 
2A time of your dismissal from the Police Department? 

25 | A The New York City Police? 
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Velger - direct 
Yes. 
11,200 per annum. 
Q So that you were working for the Penn Central 
for how long a period of time? 
A A little over two months. 
Q Was there any question about the quality of the 
work that you were performing while as a guard at Penn 
Central? 


A Not in the least, sir. I was told that my 


work was excellent. 


Q Did you attempt to get a gun or was it necessary 


for you to get a gun? 

A If I had successfully passed my probationary 
period in the Penn Central Railroad Police, 1 would have 
been issued a revolver. 

Q What are you doing now? 


| 


A I am now a police administrative aide. It is a 


clerical position with the New York City Police Department. 


Q What does that job pay? 

A It pays 8200 per annum. 
And this is as a result of an examination? 
Yes, sir. 
You are now serving a probationary period? 


Yes, sir. 
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Q Did you have a conversation with your sergeant 
the other day with respect to termination of your employ- 
ment <- 

A Yes, sir, I did. 

Q --as a police administrative aide? 

A Yes, sir, I did. 

Q And where is this, right at police headquarters 
across the street? 


A No, sir, this was at the Applicent Investi- 


gation Section at Old Slip and South Street. 
Q Tell us what the sergeant said to you and what | 
y--1 said to him? 
MR. HERZCs: Objection. ‘ 


THE COURT: I am going to sustain the objec~ 


RESNICOFF: This is a sergeant of the Police 


Department. 
THE COURT: Let's produce him. 


MR. RESNICOFF: I don't even know who he is. 


He is going to terminate him because of what happened. 


MR. HERZOG: 1 object. Are you testifying, 
Resnicoff? 


MR. RESNICOFF: No. 


THE COURT: You are testifying. 
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CROSS EXAMINATION 


BY MR. HERZOG: 


Q 


A 


Q 


with the Federal Service, State of New York, you are still 


on those < 


A Quite a few, yes, sir. 

Q And have you ever been told you are ineligible? 

A Have I ever been told? 

Q Have you cver received any notice of | 
ineligibility? | 

A Yes, sir. 

Q From which agencies and which departments? 

A The Taxi and Limousine Commission, I believe. 

| 
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When does this probationary period terminate? 


January 17, 1975. 


Have you been told that your services are 
terminated? 

Yes, sir. 

MR. HERZOG: Objection. 

THE COURT: Sustained. 

The answer may be struck. 


MR. RESNICOFF: I have no further questions. 


Mr. Velger -- is that it? 
Yes, sir. 
Now, all these Civil Service exams you took 


| 
| 


gible lists? 


FOLEY * WARE. NEW YORK NY » 7? 4580 


-- 


to 


es & 8B RB 


_ 
ees 


wee Velger - cross 24 

Q Did they give you a reason why you were 
ineligible? 

A No, sir. 

Q As regards the Penn Central, I understand you 


testified that you had consented to them conducting an 
investigation and asking the Police Department for your 


record, is that true? 


A Yes, sir, it is required. 

Q In other words you signed an authorization? 
A Yes, sir. 

Q And without that authorization they couldn't 


have gotten that record? 

A Yes, sir. 

Q Just one other question: With regard to the 
City of Plainfield, you testified that you applied for a 


job as a police officer for the City of Plainfield? 


A Yes, sir. 

Q And you didn't get that appointment? 

A No, sir. 

Q Did you ever sign an authorization for the 


Police Department of the City of Plainfield to get a back- 
ground check or to approve a background check? 
A Not for the New York City Police Department. 


did for my previous positions. 
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Q But you refused to do it for the New York 
City Police Department? 

A Yes, sir, I did. 

Q Were you told by the City of Plainfield that 


you couldn't get it until they obtained a background 


check? 
A No, sir. 
MR. HERZOG: Can I speak to Mr. Resnicoff for 


just one moment, your Honor? 


THE COURT: Yes. 

MR. HERZOG: Would you consent to putting this | 
in or do I call the person from -- 

(Discussion between Mr. Resnicoff and 
Mr. Herzog.) 


MR. RESNICOFF: Can we approach the bench, 


THE COURT: Yes. 


MR. RESNICOFF: Off the record. 


(Discussion off the record.) 


HERZOG: I offer this in evidence. 
RESNICOFF: I object to it. 


I address the Court? 


COURT: No, you may not. 


RESNICOFF: Objection, if your Honor please\. 
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THE COURT: I am going to sustain the 


objection. You will have to produce the witness. 


MR. HERZOG: I have no further questions. 
Oh, Just one thing. 

Q In other words, Mr. Velger, you are still on 
eligible lists, you haven't been declared ineligible 
for any position except the Taxi position, is that right? 

A As far as I know, sir, yes. 

Q Do you know why you were delcared ineligible 
for the Taxi Commission? You said you didn't know why? 

A No, they didn't tell me why. 

Q They didn't tell you why you were declared 
ineligible? 

A No. 

Q Were you asked why you were declared ineli- 
gible, did you give a notification? 

A I got an application in the mail that my 
application was ineligible. 

Q Can I ask you to produce that notice of dis- 
qualification? 

A I don't have it with me, sir. 

Q Isn't it a form that is crossed off and -ells 
you where each box is -- 


Q It was a punch card, it was an IBM punch card. 
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2 Q An ineligibility you got by punch card? 
3 A Yes, sir. 
4 Q Are you sure? 
5 |i MR. RESNICOFF: Not every commission works | 
6 | the same way, Irwin. 
7 | MR. HERZOG: It is the same Civil Service 
6 Commission. 
9 Eligibility is passed on by the Civil Service 

| 
10 Commission. 
ll | A I received a punch card in the mail from the 
12 Taxi Limousine Commission. They just -- I am not sure what 
13 it was. A lot of the exams I applied for, some of my 
14 qualiiications didn’t fit. I took every exam that was 
1 | possible. It's possible I didn't have the qualification 
16 for the position. They just sent me a punch card stating 
W7 I was ineligible. 
18 Q Did you ever get a letter from the New York | 
19 City Civil Service Commission or the New York City Depart-~-' 
20 ment of Personnel which had a lot of boxes on it where 
21 there is check off one block, ineligible for A, B, C, D, 
= E, giving your reasons? 
a A No, sir, I have taken over a hundred Civil 
24 Service exams. 1 have so many notices. I really don't 
25 remember. I received a punch card from them. 
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- Q Did you ever receive any notice of ineligi- 
3 bility from any exam of the type I explained to you? 

4 A No. 

5 MR. HERZOG: Thank you. 

6 (Witness excused.) 

7 MR. RESNICOFF: Captain Steele. 

6 ROBERT 7 STEELE, 

9 by the plaintiff, having been first duly sworn by 
10 the Clerk of the Court, 
i DIRECT EXAMINATION 
12 BY MR. RESNICOFF: 
13 Q Captain Steele, you and I met for the first 
14 time, is that correct? 
15 A That's correct. 

16 Q You are under subpoena? 

W A Yes. 

18 Q Other than the one telephone conversation that 
| we had, we have never met, is that right? 
20 A That's correct. 
21 Q Do you know the plaintiff, Mr. Veiger here? 

i 22 A Yes, I do. 
2 Q Will you tell us the circumstances, how you go 
2A to know him? 
; 25 Well, after his appointment -- 


= 


‘ 


28 


called as a witness 


testified as follows: 
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Excuse me. I will withdraw that. 


Where are you presently employed? 


A Captain of Police, Commanding Officer at 
Pennsylvania Station, New York, Penn Central Railroad 
Statior Police. 

Q How long have you been there? 

A At Penn Station? 

Q Yes. 

A Four years. 

Q Now, my previous question: How did you meet 


How do you know him, Mr. Velger? 


A I met him as an applicant at Pennsylvania 
Station here. 
Was he appointed? 
Probationary status, yes. 
What kind of work did he do? 
To my knowledge, all good work. 
Did there come a time when he was terminated? 


Yes. 


Do you know why he was terminated? 
Yes, I do. 

Will you please tell his Honor why? 
I was forced by my superior ~- 


MR. HERZOG: TJ object. 
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THE COURT: Sustained. 


Q Do you know of your own knowledge why? 
A Yes, I do. 

Q All right, please tell us. 

A As a result of the investigation of his 


background conducted by then lieutenant, now Captain. Hamilton 
Ronny E. Hamilton, that his background investigation with 
the New York City Police Department wasn't satisfactory 

due to an incident that had occurred while he was in the 


New York City Police Department. 


Q Do you know what that incident was? 

A Yes, I do. 

Q What was the incident? 

A It involved a revolver. 

Q Do you know any further details or you know 


nothing else about that? 


A Very sketchy, that he had put a revolver to his 


head. 


Q Did they indicate this was with a group of 
other fellows, horse play or anythin~ like that? Do you 


know anything about that? 


A I understand there were others present. 
Q It was what? I am sorry. 
A There were others present at the time. 
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Steele - direct 
There were others present? 
Yes. 
This was in the Academy, do you recall? 


Yes. 


Was that the only reason why he was terminated? 


Yes. 


And that was tte cause of his termination from 


the New York City Police Department? 


A 


Q 


Central was quite satisfactory? 


A 


good. 


CROSS EXAMINATION 


BY MR. HERZOG: 


Q 


A 


Q 


New York City Police Department, Mr. Velger had authorized 


Yes. 


You say other than that his work with Penn 


All his personnel evaluation reports were 


MR. RESNICOFF: You may examine. 


MR. HERZOG: I have no -- just one question. 


Captain Steele -- is it? 
Yes. 


--when you obtained the information from the 


that in order for you to obtain that information, is that 


not true? 


A 


I did not obtain it. 
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2 MR. HERZOG: I have no questions. 

3 | REDIRECT EXAMINATION 

4 BY MR. RESNICOFF: 
5 | Q But do you know whether Mr. Velger had signed | 
6 | such a form? Such a form is in existence, isn't that | 
7 | right? | 
8 | A Yes. | 
9 MR. RESNICOFF: All right. That is all. 

10 Thank you Captain. | 
11 | (Witness excused.) 
12 LONNIE HAMILTON, called as a witness | 
13 | by the plaintiff, having been first duly sworn by | 
14 | the Clerk of the Court, testified as follows: | 
6 | DIRECT EXAMINATION 

16 | BY MR. RESNICOFF: 

W Q Where are you presently employed, sir? | 
18 | A I am presently employed with the Penn Central 
19 | Railroad Police as night captain, New York and New Jersey. 
20 | Q We meet for the first time? 

21 A Yes, sir. 

2 || Q Did we ever have a telephone conversation | 
2 before? 

2A A No, sir. 

25 Q You are here under subpoena, is that correct? 
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That's correct, sir 
You have never seen me before? 
A No, sir. 
Q All right. How long have you been with the 
Penn Central? 
A Ten years, sir. 
Q Where a man makes an application for employ- 
ment with Penn Centra], particularly where he has been 
employed as a policeman or fireman of the City of New York ,| 


does he fill out a form releasing records, authorizing 


Penn Station to get his records from the Police Department | 


or from the Fire Department? 

A Yes, sir. I require that. 

Q Was such a form filled out by Mr. Velger as 
the applicant? 


A I drew up a letter and had him sign it, yes, 


Q Which authorized Penn Station to get the 
forms, is that correct, or to gy + the records from the 


Police Department? 


A Right, sir. 
Q And he signed such a form? 
Yes, sir. 


Now, first with respect to the quality of his 


SOUTHERN DISTRICT COUR: REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK NY co 7 4880 


wee Hamilton - direct 34 


work, working for Penn Central, was it satisfactory? 


A So far as I know it was very good. 


Thank you. 


Q 


Now, did you receive any reports or did you 
contact the New York City Police Department where Mr. 


Velger had previously been employed and terminated? 


8 A Yes, sir. 
9 Q Tell us what you found out? 
10 | A Well, I first attempted to contact the New 
ll | York City Police Department by letter, and I received a 
12 } return letter from a Lieutenant Dcwd in the personnel 
13 departinent stating -- 
14 | Q Excuse me. Dcwd? How do you spell that? 
15 | A D-o-w-d. 
16 Q Thank you. 
7 A Stating across the face of the letter, "He 
18 | worked here until he left." 
19 I then went and visited the New York City | 
20 Personnel Department, over here in the new police head~- 
21 quarters, and I was advised that I could not see his 
2 service record unless he authorized me to do so. 
2 | I then went back to the office, typed up a lette: 
2% of authorization, and left it for Patrolman Velger to 
a sign. 
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Hamilton - direct 
Did he sign it? 
Yes, sir. 


Q Then what did you do with it? 


A Two days later I went back to police headquarte 


| 


ang delivered it to the sergeant on duty at the office, 
and looked through his personnel record. 
Q You looked through the records? 


A Yes, sir. 


Q Tell us what was the reason for the dismissal 
from the Police Department? 

A From the New York City Police Department? 

Q Yes. 

A It occurred in the Police Academy, Velger 


was on probation with the New York City Police Department. 


It was involving approximately four or five individuals. 
Q Other patrolmen? 
A Other patrolmen. And supposedly one of the 
officers reported that Patrolman Velger ~~ 
MR. HERZOG: Excuse me. Is this what he said 
or is this what was in the records? 


MR. RESNICOFF: What was in the records. 


This is what was in the records, sir. 


wee MR. HERZOG: In the records, all right. 


That patrolman Velger had stuck a service 
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revolver to his head in an apparent attempt to commit 


3 i suicide. 
4 | Q Did they permit you to make copies of the 
5 reports or that was not permitted? 


| 
6 A I did not make copies of the reports. I took 
notes frem the file. 

| 


Q Then you came back and reported that to your 
9 superiors or whoever it was? 
10 A No, sir. I then tried to verity it. 
il Q You did not try to verify it? 
12 A I tried to verify the information in his 
13 service file. | 
14 Q And what happened? | 
5 | A I drew a negative attitude from the New York 
16 City Police Department. They advised me to go about it 
7 \| by letter. I explained to them that I had already 
18 attempted to do it by letter, and I gave up. | 
19 Q As a police officer were you satisfied with | 
20 that report? | 
21 A NO, “1° 
22 Q They woul In’ > permit you to investigate or tal 
33 to these other policemen that were involved there, the 
2A other probationary patrolmen, is that correct? 
ca A No, they wouldn't permit it. I just drew a 
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blank attitude from the New York City Police Department. 
I decided that I could never prove or disprove exactly 
what happened, so I let it go as it stood. 

Q Then what happened after that, when you came 
back to your headquarters? 

A After that? I returned to my boss and advised 
him of my findings, and I told him that under the circui- 
stances I would recommend that Patrolman Velger be 
terminated. 

Q And he was terminated? 

A Yes, sir. 

MR. RESNICOFF: You may examine. 
CROSS EXAMINATION 
BY MR. HERZOG: 


Q Now, the information you obtained from the 


Police Department, Lieutenant, was obtained purely by your 


examination of the records? 

A That's correct, sir. 

Q And nobody in the Police Department told you 
anything? 

A No, sir. 

Q In fact when you asked the Police Department 
to help you they didn't want to help you at all, they 


didn't tell you anything? 
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A No, sir. 
Q They didn't give you any information? 
A No, sir. 


MR. HERZOG: Thank you, that's all. 
MR. RESNICOFF: No further questions. 
THE COURT: You are excused. 

(Witness excused.) 


MR. RESNICOFF: I have nothing further, 


if your Honor please. 


MR. HERZOG: If your Honor please, I move to 


dismiss the complaint at the end of the plaintiff's case. 


I think the evidence this morning is clear that if anything 


happened at all, it is clear the Police Department didn't 


mation came to the Penn Central they obtained themselves 


| 
give out any information about this person. Whatever =f 
under his authorization. As Lieutenant Hamilton just | 
testified, the Police Department didn't: tell: him anything; 
they didn't give him anything. They took the complete 
clam-up attitude. They said, “No, we can't give you this 
information," and he was quite upset by not getting this 
information. 

Now, Mr. RKesnicoff is trying to make out a 


case that there is a question of stigma here. If there is 


any stigma, your Honor, it couldn't have come from the 
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defendants here. I respectfully move to dismiss the com- 
plaint. 

MR. RESNICOFF: If your Honor please, I am 
really -- 

MR. HERZOG: Besides I don't think he has made 
out a case of stigma. Mr. Velger testified he was never 
declared ineligible from any exam, he is still on eligible | 


lists. The reasons that he was turned down from other 


employment he didn't know except that he may have not been 


qualified for other reasons. I have heard no testimony to | 


show that he was stigmatized. 

THE COURT: Mr. Resnicoff? 

MR. RESNICOFF: If your Honor please, I am 
really surprised at the basis for the application made by 
Mr. Herzog, whom I have known for many years. While it 
may be, and I don't know, that the Police Department 


actually didn't send the information to Captain Hamilton, 


but they made it available and he saw it. But what's | 
more important is the existence of such a report, which in 
and of itself is a stigma. They speak about five proba- 
tionary people, with a gun, pointing a gun. That is a 
stigma, a serious stigma. And if they claim -- and I stil 


don't know what the claim is -- if they claim that he is 


mentally irresponsible or suicidal, I don't know, or 
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homicidal, as Judge Gurfein points out -~ and I am reading | 
now from the Lombard case -- "A charge of mental illness ' 
purportedly supported by a finding of an administrative 
body is a heavy burden for a young person to carry through | 
life. A serious constitutional question arises if he has 
had no opportunity to meet the charge by confrontation in 
an adversary proceeding." 

Now, it may very well be that this whole inci- 
dent was blown out of proportion. You got five rookie 
cops in the Academy involved in a little horse-pliy. He 
has been on the force three years. And they have got this 
in the file. This young man, if that isn't a stigma, then 
I don't know what it is. 

This is the crux of this case: That they have 


got it in their records, and he has never been given a 


chance to contradict or to rebut or even to .know what they 


have got against him. Tnat is a violation of his consti- 
tutional rights and that is a denial of due process and th 
equal protection of laws. That is what this case is | 
sbout and that is what the Lombard case is and that is Perr 
agvainst Roth -- I mean, Boston College against Roth and 

Tt" and Sinderman cases. That is why this Cour’: has 


jurisdiction. He is a young man, but he has constitutiona 


rights. He has a life to live. And he cun't go through 
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life with this stigma. 

Under those circumstances, I say, when your 
Honor reserves decisiun, to think about those things. 
That is what we are talking about in this case, a young 
man 23 years of age, and they got something in there. If 
they show it to him, anybody comes in that takes a look at 
the Police Department, got a paper. That is why he didn't 
want to sign it for Plainfield. He wasn't getting any- 
where. They came in, take a look, they have an incident 
about a gun. Who is going to hire him. He is dangerous. 
I don't know whether he is a criminal or he is sick. But 


to put that label on him the rest of his life .-1dge. 


that I don't think is fair and that I think is a vi ation! 


of his constitutional rights. 

And therefore, he should be reinstated and 
he should be given a full hearing, an adversary hearing. 

Let's see what happened, which is the only fair thing 

to do. Thank you, if your Honor please. 

MR. HERZOG: If your Honor please, I think 
what Mr. Resnicoff is trying to say almost sounds ludi- 
crous to me. He is trying to tell us that the Police 


Department doesn't have a right to investigate its own 


| 
| 
| 


car.didates and make a decision, unless he is given a hear, 


ing. 
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We have been past this question of a hearing 
we + *ve had that already and that has been decided. The 
question here is the question of stigma. So the question 
is that we have a right. I think it is unquestioned that 
every agency has a right to investigate the background of 
its employees who it is hiring, at the time it hires or 
shortly thereafter during a probationary period and to oe 
a record. 

Now he is saying this is a stigma because it ig 
on the record., But did you see, your Honor, what the 
testimony was in order to get this record? They coulén' t-<| 
nobody could get the record except with this man's own 


authorization. 


So certainly if there is any stigma, we don't 
stigmatize anybody. We kept this, this is our record 
for our business. And unless he wanted us to give it to | 
anybody, it wouldn't have gone to anybody. And this is | 
the testimony before you, your Honor. | 
MR. RESNICOFF: Judge, if your Honor please, 
let me just say this, in conclusion: You may have seen th 
Law Journal of this week. It was a very fine decision by 
Mr. Justice scueié Fein, in the State Supreme Court, 
New York County, I think it was in Wednesday or Thursday's 


Law Journal. 
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In that case -- I believe I may have a note of 
it here -- in that wate Judge Fein, after reviewing the 
authorities, the Constantino case in the Supreme Court 
of the United States, Boddie against Connecticut, Roth 
case, the Boston College case, and the Sinderman cases, 
the Lombard case, he held, and this is new law and this is | 
going further -- he held that a provisional employee, a 
provisional employee -- the decision as I say is in the 
Law Journal -- here is a man who never took an examination, 
he is appointed off the street, could be a political hack, | 
appointed tc a job, and Judge Fein held that it was a 
violation of his constitutional rights to dismiss him 
without giving him a hearing. He didn't indicate what 
kind of a hearing, but he said he could not be summarily 
dismissed without a hearing. 

Of course, they will say,‘Well, weae going 


to appeal." Of course, when they say Corporation Counsel~-- 


MR. HERZOG: I didn't say that at all. 


MR. RESNIGEF: If Corporation Counsel said,We are 


going to appeal," the Judge is supposed to genuflect, they 
are going to appeal. He has gone very fae. 107196 
different ball game today. They are speaking of individual’: 


constitutional rights. 


Now, certainly this man -~- and I am not ee 
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to say that it is -- he has been with this department for | 
three years. And when you terminate a man, a patrolman 

on a charge of that kind, good God, in all fairness serve 


him with charges, give him a chance to defend, let's 


sze what happened. Mavbe it was just a little horse play 
with a couple of guys who were just about ready to graduate 


from the Academy, go out on the street. They were kidding 


cand. Whatever the situation was. We don't know. But fo 
say we don't release -- maybe they don't release it, but if 
anybody comes in and signed by him and they got that, who LS 
going to hire him. And that is what I say, and I am 
repeating myself, which I don't want to, he doesn't want to 


sign the other one because if he does he is a dead duck. 


Who is going to hire him. 


He has signed applications for transit police, 


housingall these other places. He signed releases. They | 
get in touch with New York City Police Department, they sed 


one of their investigators down. They look at this, 


they come back, there is an incident with a gun, that's it 
He is finished. 

Under those circumstances, I say, if your 
Honor please, in chambers, when you think about this case, 
please think of it in the form of constitutional ae 


which are involved in this case for this man, whether 


oo, 
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it is fair to require him to go through the rest of his 
life with that kind of stigma. And that is a stigma. 
Thank you, Judge. 

THE COURT: I will listen once more. 

MR. HE2ZOG: Once more. If your Honor please, 
in regard to the case that Mr. Resnicoff was speaking 
about, that was cited by vwudge Fein, I am familiar with the 
case. In fact, my recommendation was that we don't 
appeal it, so I hope you are not disappointed. In that 


case the man was fired because there was an allegation in 


the public press that he was fired because he was a thief. 


| 


In the public press. The newspaper had evidently slipped 
out through the agency thé - they fired the guy because he 
had stolen or something. It is very different from this 
case. There was no publication to anyone whomsoever 
except on this one occasion at his own -- on his authorizat 
| 
tion. 
We believe this is very different than the cas¢ 


that was decided by Judge Fein. There it was an obvious 


case. We think it was properly decided. There was a 


stigma attached. It was in the public papers, newspapers, 
the press. This is not the fact here at all. 
THE COURT: I tell you what. I am going to 


reserve. I will take a short recess. Then I am gcing to 
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let you yo forward with your proof. 

MR. HERZOG: If your Honor please, I have 
to get, if we are going to go forward, I have to get some~ 
body from Plainfield, whom I don't have on hand now, and r| 
have to get one other witness from the New York City Police 
Department. The Police Department witness I have on tele- 
phone call to be here shortly. 

THE COURT: Let's get the Police Department 
witness. If you have got that letter of authorization 
out of the file, I am sure that Mr. Resnicoff will agree 
to let that go in. Let me know when you get your witness. | 

MR. HERZOG: Yes. 


THE COURT: I am talking about the letter of 


authorization to look at this file. Have you got that? 
MR. HERZOG: Ask him. We will get it. I thin 
he has admitted the letter. I tnnunk we have it. I assume 


we have it. 


THE COURT: I would like to see what the language 


of it is. 
Court will take a short recess. 
(Recess. ) 


MR. HERZOG: I call Mr. O'Brien. 
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TROMAS P. O°. 8° 2 t BN; called as a 


witness by the defendants, having been first duly 


sworn by the Clerk of the Court, testified as 
follows: 
DIRECT EXAMINATION 
BY MR. HERZOG: 
Q Mr. O'Brien, what's your occupation? 
A I am administrative manager with the New York 
City Police Department, at present assigned to the 


Personnel Records Division. 


Q What are the duties of that, what duties do you 
perform? 
A We control the Department personnel records 


of the entire department, both service and civilian per- 


sonnel. 
Q How long have you been serving in that posi- 
tion? 
A At this present area I have been there ekout 


six, seven weeks. 
Q Where were you before that? 


A Before that I was in charge of the nets 


personnel record area. 
Q Which is very much related to what you are 


doing now? 
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A Right. 
Q In regard to probationary records, how long 


were you in that area, how long have you been in that? 


A Seven months. 

Q No, the prior job. 

A At the personnel probationary? 

Q Yes. 

A I was there for seven months. 

Q And before that? 

A I was administrator of the Police Academy for 


six years -- five years, and a year as an assistant 
administrator. 

Q In regard to records of probationary patrolmen 
that are terminated, does Police Department have any 
policy in regard to sending out information as to reasons 
for termination? 

| MR. RESNICOFF: I object to tnat. Policy 
doesn't rise to level of law. 

Q What does the police department do with regard 
to request for information as to termination? 

A The request for information as to reason for 
termination is mver given out. 

Q To anybody? 


A Other than policy agencies. It has to be a 
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Governmental agency like Park Police, Covernment Police. 
If they are investigating for background, they are advised 
to appear at the area and we will give them such informa- 
tion as we consider necessary for them to make a determina-+ 


tion. 


| 
Q Do they have to have an authorization to obtain 


that information? 
Not if it is a Government police agency. 


How about if it is a non-Government police 


The information is not given to them. 
Nec given to anyone. 
A That's right. 
Q | I asked you to look for an authorization 
in regard to Elliott Velger. 


Did you do that before you came here? 


| 


A Yes, we checked before we came. It was not in| 
the file in the office. But separated personnel for the 
perl.od '73, I believe is the date involved, have been 
transferred to the old record room at 325 Hudson Street. 

Q How long will it take to make that available td 
this Court? 


A It would probably require a search of the 


record over there. Probably could not be done before 
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tomorrow. 

MR. HERZOG: Thank you. I have no further 
questions. 

MR. RESNICOFF: May I have just one moment, 
Judge, please. 
CROSS EXAMINATION 


BY MR. RESNICOFF: 


Q Mr. O'Brien, just a few questions. Mr. O'Brien, 


what's your Civil Service title. 


“A Administrative manager. 

Q That's your civil service title? 

A It is, sir. 

Q And you say you work in the unit that takes 


care of the personnel records of civilians and uniformed 


as well? 
A Yes, sir. 
Q You looked at the records for Mr. Velger, 


is that correct? 


A No, I did not. They are not in my custody 


at present. They are in the old records room at 325 Hudso 


Street. 
Q I see. So you are not familiar with his 
records at all? 


A I am not familiar with any records. 
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Q All right. So you were here just to offer some 
testimony on so-called policy, is that right? 
A What the department procedure is. 


Q Department procedure. You said something 


about Government agencies, if they send or request informa7 
tion, you send it along, is that correct? 
A We do not send the information to them. They 
must come to the area, to the office. 
Q In other words, if a man, for example, takes 
an examination for New York City Transit Patrolman, and 


he is working as an administrative aide in New York City 


Police Department, and he indicates employment with the 
Police Department, and if the New York Transit Police 


Department requests information as to his records, they 


don't release information by correspondence, they have to 


come over to take a look at it? 


A Normally, yes. 

Q And that is true for Civili Service Commission, 
too? 

A Civil Service Commission can subpoena the 


records, direct us tocéliver the records in certain areas. 


Q The Civil Service Commission can subpoena your 
records? 
A Not subpoena them. They direct us to deliver 
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them. 

Q And how about other City agencies? 

A Other city agencies? 

Q For example, the New York City Housing 
Police? 

A To be perfectly frank, I haven't seen anyone 


leave the Department for the New York City Housing 


Police. 
Q Mr. O'Brien, I didn't ask you that, sir. 
A No, the procedure would be, the information 


would be at there, and they would have to come to us and 
get it there and not take the records from the unit. 

Q And if I asked you the same question with 
respect to the Fire Department, you have seen a number of 
men transfer to Fire Department? 


A That's right, yes. 


4 So Fire Department has to come down to look at 


the + cords? 


A That's right. 

Q How do you consider the Penn Central Railroad? 
A As a private agency. 

Q Supposing you received a letter from Penn 


Central Railroad requesting information on a former patrol 


man. 


SOUTHERN OISTRICT COURT REPORTERS U.S. COURTHOUSE 


| 
| 


O’Brien - cross 53 


his title was, when he left, and what his salary was. 


a. 
A We would release no information except what | 


Q But their representative could come down and 
look at the man's records? 

A No, sir, he is not a Government agency. 

Q Would he be able to come down and look at the 
records? 

A That I do not know. I don't believe the 
records should be made available to hin, according to the 
way it is operated now. 

Q I didn't ask you about now. I am asking you 
about if you know what the procedure was in '73. That is 
what we are concerned about, particularly with respect to 
Mr. Velger. Were you aware of the fact that in ‘73 Mr. 
Velger, who had been terminated as a probationary patrol- 
man, had been appointed by the Penn Central Railroad? 

Had you been aware of that? 

A No, I had not. 

Q Had you been aware of the fact that Penn 
Central Railroad had obtained from Mr. Velger a release 
authorizing them to inspect his records? Were 79u aware 
of that? 

A No, I was not. 


Q Were you aware of the fact that a Captain 
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2 Hamilton of the Penn Central Railroad r*quested the 
3 release of the information in writing and it was rejected 
4 or denied by the Police Department? Are you .Jare of 
5 that? 

6 A No, I am not aware of thac fact. | 
7 Q Are you aware of the fact that Captain Hamil- 

8 ton was directed by Police Department to come down per-~ 

9 sonally and was shown the records and read the records 

10 and made copies of Mr. Velger's reports? Are you familiar 
11 with that? 

12 A Not at all, sir. , 

13 Q You know nothing about that? 

14 A No. 

15 MR. RESWICOFF: I have nothing further, Judge. 
16 MR. HERZUU. I have no further questions. 

7 THE COURT: I have a question. 

18 Mr. O'Brien, in '73, were the rules the same 

19 | as they are today, do you know? 

20 A To the best of my knowledge they were, sir. 

21 THE COURT: In other words, a private agency, 
22 according to your procedure, that ou know about, personally, 
“3 would not be able to inspect the records? 

2A THE WITNESS: No, Sir. 

2 THE COURT: You would admit, however, tliat it 
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2 is done on a personal basis on occasion? 

3 , THE WITNESS: We’ I can't say for what had 

4 happened in the past. 

5 || “" COURT: In other words, if I know the 

6 sergeant on the desk and I am a police officer from a pri- 

7 vate agency and I have a release from the person. 

6 THE WITNESS: He would not have acces3. He 

9 would have to -- in other words, those records, they 

10 would have to come in either to Lieutenant Frank Dowd 

” or myself at present. And prior to filling this position, 

le Sergeant Crotone had it. And this is something that -- 

13 Q How long would he have it? Would he have had 

| 

14 it during this period? | 

15 A I believe he would, sir. 

16 THE COURT: February '72 through February '73? 
Bing THE WITNESS: I believe if it were '72 it wou} 

18 have been Sergeant Crotone. | 

19 | THE COURT: I don't have any other questions, | 
: 20 but if I raised questions for you you may ask it. 

21 MR. RESNICOFF: Of course, this witness hasn't | 

2 answered directly your Honor's question. I appreciate | 

2s your Honor's question. He hasn't answered the question as 

2A to whether or not under those circumstances they could get 

2 it. 
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BY MR. RESNICOFF: 

Q Are you inferring now that under no circum- 
stances could anybody look at records, see records, where 
they come in with a release? Is this what you are saying? 

A Is it possible? Anything is possible. 
Absolutely I don't -- 

Q Were you here when Captain Steele and Captain 
Hamilton testified with respect to having seen reports of 


the Police Department? 


A No, sir. 
Q Who was in charge at that time? 
A My predecessor was Sergeant Frank Crotone 


in this area. 
Q Let me just clear this up, then,in my on mind. 
You say that if, for example, this man 
Velger applied for the Yonkers Police Department or the 
Suffolk Police Department or a Post Office job, how would 


they get his records? 


A They would be directed to come in person to ou 
area. 

Q Oh. 

A And identify themselves as a member --~- 

Q So they could see it, no question about that? 

A No, we would screen them. We wouldn't give 
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them everything. 


Q What would you hold back? 

A Department hearings in reference to assign- 
ments. 

Q But he had no hearing, did he? Mr. Velger had 


no hearing. 

A Then this material wouldn't be in his file. 

Q So that when he comes in, my question to you, 
with respect to th2se Suffolk County or Yonkers Police 
Department, they give them the records, there is no hear- 
ing, to look at, is that correct, if he has a release 
signed by Mr. Velger? 

A I would not commit myself whether they would 


Give them the entire record to go through. 


Q They give them part of the record? 
A That's right. 
Q Would that part of the record they would show 


| 
| 
have the reason why he was terminated? | 


A No. 
Q What would that record have” 
A It would have what we call a PA 15, wnich is 


the background investigation of the individual for appoint 
ment. 


Q The PA 15, Mr. O'Brien, isn't that the appli- 
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nature of his work, the character, the unsatisfactory -- 


cation that the candidate himself fills out? | 
A That's right. 
Q Which I am familiar with and which you know? 
A That's right. | 
Q That is the application that the man fills 
out, he fills out for a job after he takes the exenination | 
and he fills it out and submits it tothe Police ae acuaash 
A Right. 
Q I am not talking about the PA 15. This is a 
record prepared by the applicant himself. I am talking 
about records of the Police Department concerning the 
A No, that part would not be shown to anyone. 
Q Even to another Government agency? 
A Evaluation reports I would not show to 


another agency. 
Q Even to the New York City Transit Police 


Department? 


A That's right. It would be very questionable; 


this information. 
Q This is startling to me. Are you trying to 
tell me, and the Judge, that if the New York City Transit 


I would get a clarification on the authority to give 
Police Department, a man who has taken an application and 
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has passed an examination in the New York City Transit 
3 | Police Department,is conducting an investigation of the 
4 man, they are going to decide whether to appoint him from 
5 the list, and they get in touch with the Police eenaiecnink: 
6 of the City of New York, or they come down with their 
7 lieutenant or whoever it is comes down, and you or your 
8 predecessor or your successor will not exhibit to the 
9 representative of the Transit Police -- 
19 | A I would not do it without authorization from 
ll someone of higher authority than myself. 
12 Q So in other words you have to get authoriza- 
13 tion and then you show it? ! 
14 | A What they would allow me to show. 
15 Q All right. And the same procedure is true 
adie with respect to private organizations. 
17 You would want to get authorization? 
18 A Private organizations I wouldn't even ask for 
19 authorization. It would depend. 
20 | Q But you don't know what happened in '73, the | 
21 | man who was there, what he did? | 
2 A No. | 
23 Q You don't know anything about that? 
aA A Not in 1973. 
25 MR. RESNICOFF: I have no further questions. 
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REDIRECT EXAMINATION 
BY MR. HERZOG: 
Q When you were asked before about the Yonkers 
Police Department, Mr. O'Brien, Mr. Resnicoff asked you 


about the Post Office. 


Would that be available to the Post Office? 


I don't mean the Post Office Polic .Jepartment; I mean the 
Post Office. 
A The Federal Government? No, sir. 
Q But it would te open to the Post Office Police 
Department? 
A It would be open to the investigator, 
whoever would do their investigating for them. 
Q In other words the Post Office is not a 
Governmental Police agency? 
A No. 
MR. HERZOG: That is all. 
THE COURT: Are these rules and regulations 
or is this procedure set forth anywhere in writing? 
THE WITNESS: No, sir. Not that I have been 
able to determine. 
THE,COURT: Gentlemen? 
You are excused, Mr. O'Brien. 


(Witness excused.) 
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MR. HERZOG: Mr. Resnicoff, on this letter? 
MR. RESNICOFF: I don't see the relevancy. 
Let me see that letter again. You are making a mountain 


out of a mole hill. 


I don't want to put the trial over, I don't want 


to tie the Judge up. No reason to tie myself up. 
All right. Rather than, if your Honor please, 
put the thing over -- | 
MR. HERZOG: We will concede to the entry of 
the letter from the City of Plainfield, dated September 
27, 1974, which was objected to before, and we concede 


to the entry of a letter sent by the plaintiff to Thomas 


Trautwein, Patrolman at the Plainfield Police Division,in 


regard to similar subject matter. 

THE @MURT: The one to Tratwein is Plaintiff's 
1, and the other one is Defendants’ l. 

(Plaintiff's Exhibit 1 received in evidence. ) 


(Defendant's Exhibit A received in evidence.) 


MR. HERZOG: We have no further witnesses, 


your Honor. 

MR. RESNICOFF: Plaintiff rests, if your 
Honor please. 

THE COURT: With respect to the letter of 


authorization -> 
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MR. HERZOG: Yes, your Honor, 


THE COURT: --I want you both to stipulate on 


the record that that will be -- 


MR. HERZOG: Part of the record. 


THE COURT: --produced and be a part of the 


record. 


I have no objection, if your 


MR. RESNICOFF: 


Honor please. 


MR. HERZOG: And we will as soon as we can 


locate it, your Honor, have it delivered to your chambers 


personally. 
THE COURT: All right. 


MR. RESNICOFF: May I suggest that I get a 


photostatic copy of it. 


MR. HERZOG: Yes. As soon as I get it I will 
Xerox it and send you a cupy. 

THE COURT: All right, gentlemen. I will 
reserve and I will assume that both of you have made all 
the motions and I will reserve. 

MR. RESNICOFF: Thank you very much, Judge. 


(Adjourned. ) 
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Plaintiff's Exhibit 1, Letter From City of 
Plainfield dated S»ptember 27, 1974. 
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PLAINCIELD : 


IGORPORATION COUNSEL 400 Park Avenue 
K 1. BLATZ, JR. Plainfield, N. J. 
7 (201) 756-1000 


‘i 


September 27, 1974 


Mr. Thomas C. Greble 
The City of New York 
Taw Department 
Municipal Building 
New York, NY 10007 


RE: Velger v. Cawley 
Dear Mr. Greble: 


Please be advised that I have discussed the contents of your 
letter dated September 18 with the appropriate officer in our Police 
Division In response thereto I emphatically state: 


1. Mr. Velger's application for membership in the Plainfield 
Police Department has not been rejected, but rather is being held in 
abeyar ze because of our inability to get approval from him for a 
beckground check, It is our standard operating procedure to obtain 
background checks on all potential police department employees. His 
application wi’) not be moved upon until such time as a thorough and 
complete backg. und check is completed. i} 


2. The status of Mr. \ iger's application has in no wav been 
influenced by the New York City Police Department. 


3. The New Yoik City Police Department has not supplied the 
City of Plainfiel< with any information concerning Mr. Velger himself, 
his background, cc °.s prior employment by the City of New York. 


I hope: the foregoing clearly answers the question raised in 
your letter, and if you have any further questions, do not hesitate 
fo contact me. 

Very truly yours, 


Mak H 


i FRANK H. BLATZ, oR. 
Corporation Counsel 


FHB,JR.:jeh 
ec: Lt. Henry cunningham 


Defendant's Exhibit A, Letter by Plaintiff 
to Thomas Trautwein. 
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Nlliiott 1, Volror 
1655 KNennody Blvd, 
A Jorsey City, New Jorsey 073505 
Pobruary 15, 1974 


Thonas Trautwein, PTL, 
Plainfield Police Division 


Personnel Section 
200 Re 4th St, 
Plainfield, Now Jersey 07060: 


Dear Sirs 
Iam yory sorry but I am not able to comply with your request 


for a reoloase for my records from the New York Oity Police 
Departuent, My attorney has advised ne not to align any veleace | 


due to the sensitive ciroumstances surrounding the oase now in i, 
litigetion, However, enclosed you will find @ oopy of the Pal 


‘ 


complaint now pending in court, Also, you will find verification (; | 
of xy omploynent with the New York Gity Police Department and =. i} 
@ sicnod reloase for =y reoords fron the Peny-Oentral Railroad 
Police Devartnent, My onployer at the Del<Ray Rngravera will 
G@ooporate vith you to tho fullest’ oxtont, 

If you -.slroe furthor information on my legnl action, please 
contact ny lawyor, Ilis name isy San Rasnicoff, Counselor at 

Low, 200 Sroadwmy, New York, Now York 19907, telephone « 
212—DT925036 or DII-3097. 

Thank you Cor your cousiderntion, 


Sincorely, 


Nlliott NR, Velger 
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ELLIOTT H. VELGER, 

Plaintiff, 

- against - OPINION 

DONALD F. CAWLEY, Police Commis~- : 73 Civ: 2350 (HPW) 
sioner, City of New York, PATRICK 
V. MURPHY, former Police Commis~- 
sioner, City of New York, THE 
CITY OF NEW YORK, HARRY I. 
BRONSTEIN, Personnel Director 
and Chairman, New York City 
Civil Service Commission, and 


ABRAHAM D. BEAME, as Comptroller,: 
City of New York, 


Defendants. 


HENRY F. WERKER, D. J. 

Plaintiff, Elliot H. Velger, has brought this action 
against the City of New York, the Police Commissioner of the 
City of New York, the Personnel Director and Chairman of the 
New York City Civil Service Commission, and Abraham D. Beame 
as Comptroller of the City of New York, for injunctive and 
declaratory relief as well as damages. Asserting jurisdiction 
under 28 U.S.C. §§ 1331 and 1334(3), (4), 42 U.S.C. §§ 1981 
and 1983, and the Fourteenth Amendment, he alleges that after 
three years with the New York City Police Department as a 
"police trainee," and six months as a “probationary patrol- 


man," he 17s discharged without a hearing or statement of 


charges against him. He asks this court to (a) declare such 
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termination violative of the due process and equal protection 
clauses of the Fourteenth Amendment, (b) issue a writ of 
mandamus directing defendants to reinstate him as a patrol- 
man, (c) enjoin defenciants from refusing to employ him in 
the future, and (d) grant him $50,000 in ecader After 
a trial on the merits, this court finds against plaintiff 
on all issues. 

In an earlier decision on defendants' motion to 


dismiss for failu to state a claim, District (now Court 


of Appeals) Judge Murray Gurfein found that as probationary 
patrolman with no contractual tenure, Mr. Velger had no 
legitimate expectation of continued employment as a patrol- 
man, and therefore was deprived of no property interest 

when discharged. Velger v. Cawley, 366 F. Supp. 874, 877- 
78 (S.D.N.Y. 1973). In Judge Gurfein's view, the only issue 
which saved Mr. Velger's case from dismissal was whether in 
discharging him defendants imposed a stigma on Mr. Velger 
that foreclosed his freedom to take advantage of other em- 
ployment opportunities. Id. at 878. In Board of Regents 

v. Roth, 408 U.S. 564 (1972) and Perry v. Sindermann, 408 
U.S. 593 (1972), the Supreme Cou. ruled that such stigma- 
tization without prior notice and the opportunity for a 
hearing constitutes deprivation of liberty without due 
process of law. 


In plaintiff's amended complaint the issue of 


stigma is raised by what he has chosen to call the first, 
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third and sixth "causes of action." As to that 
court finds the following facts: 


~ Plaintiff served in the New York City Police 
Department as a police trainee from January 
31, 1970 to August 15, 1972, a few days after 
his 2lst birthday, when he was appointed a 
probationary patrolman. Six months later, 
by letter dated February 8, 1973, the Police 
Department discharged him. The letter 
indicated that the Department “has decided 
not to retain you as an employee of the Police 
Department, your capacity having been unsatis- 
factory to the Police Commissioner." 


After termination plaintiff applied ‘or security 
officer positions in the private sector, and took 
civil service examinations for both state and 
federal government service, passing 97% of them. 
He was subsequently interviewed for several of 
the civil service positions, but not recalled. 

On each application form, where asked to state 


whether he had ever been dismissed by an employer, 
plaintiff indicated his Police Department dis- 
missal. 


One of the private sector jobs plaintiff sought 
was that of security officer with the Penn 
Central Railroad. After placing fourth ina 
field of 20 applicants tested, he was hired by 
the railroad for a probationary period on 
September 10, 1973. During the probationary 
period he was asked to sign, and did sign, a 
release form authorizing Captain Lonnie 
Hamilton of the Penn Central police to review 
his New York City Police Department records, 
and waiving any claims he might have against 
the Department for allowing Captain Hamilton 
to see them. 


The Police Department refused to release any 
information about Mr. Velger to Captain 
Hamilton by letter. When he phoned, he was 
informed that only if he were to present the 
waiver letter in person, in New York, would 
he be allowed to examine Mr. Velger's file. 
On doing so Captain Hamilton was given the 
personnel file, from which he gleaned that 
plaintiff had been dismissed because while 
still a trainee he had put a revolver to 
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his head in an apparent suicide attempt. 


- Captain Hamilton. tried to verify this story, 
hut the Police Department refused to cooperate 
with him, advising him to proceed by letter. 
In light cf fF .s previous failure to obtain 
information lL.’ letter, Captain Hamilton 
declined to pursue the matter further; he 
returned to the Penn Central and recommended 
that Mr. Velger be terminated. This as done 
on November 11, 1973. 


- The unwritten policy of the present administra- 
tive manager of Police Departinent personnel 

files is that no information whatsoever is 

released about former employees to any one 

in the private sector. (No evidence was 

introduced as to the policy of his predecessor 

during the time period in issue.) Unwritten 

policy with respect to government police 

agencies is that background information on 

former employees is available to those agencies 

as a matter of course. Although information 

as to why an employee was discharged is not 

formally available to such agencies, it appears 

to be pussible for them to obtain it informally. 

It is clear from the foregoing facts that plaintiff 
has not proved that he has been stigmatized by defendants. He 
has not established that information about his Police Depart- 
ment service was publicized or circulated by defendants in 
any way that might reach his prospective employers; in the 
one instance in which such information did reach an employer, 
it did so through plaintiff's own authorization. Plaintiff 
has not established that unfavorable information on his police 
record was released to any of the governmental agencies to 
which he has applied for employment. Lastly, plaintiff has 
not established or even attempted to show that those agencies 


have relegated his applications, for any reason whatsoever, 


to ineligible status. Plaintiff, in short, has not sustained 
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his burden of proof. 

As to the other five so called "causes of action" 
in plaintiff's amended complaint, none merit lengthy discussion. 
The eighth must be dismissed for lack of standing. Sce n. iy 


supra. The seventh and fifth fail to state a claim on which 


relief can be granted. The fourth was previously decided 


against plaintiff by Judge Gurfein. 366 F. Supp. at 877-78. 


Lastly, the second does not state a cause of action. see 


Koscherax v. Schmeller, 363 F. Supp. 932 (S.D.N.Y. 1973) at 


935-36. 

Judgment is hereby granted for defendants without 
costs. 

SO ORDERED 


Dated: New York, New York 
December 10, 1974 
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He also asks that section 3 of the New York Public 
Officers Law and section 58 of the New York State 
Civil Service Law, establis'ing minimum age limits 
for certain public officer - Pitesohet tig be declared 
unconstitutional. For this purpose he requests the 
convening of a three-judge court. Pla intiff fails 
to include in his prayer for relief, however, a 
request that the enforcement of those statutes be 
enjoined. Under 28 U.S.C. § 2281 a three-judge court 
is required only when such an injunction is sought. 
Astro Cinema Corp., Inc. v. Mackell, 422 F.2d 293, 

298 (2a Cir. 1970). See also Wright, Federal Courts 
at 190 (2d ed. 1970). 

This court fails to see in any case how Plaintiff 
has standing to challenge those statutes. Section 58, 
by its own terms, does not apply to the New York City 
Police Department. Furthermore, plaintiff has made 
no showing as to either section that he is, or has 
been, in any way harmed by them. (He likewise has 
made no offer of proof as to how or why they are un- 
constitutional.) Plaintiff's eighth cause of action; 
seeking a declaration of unconstitutionality, must 
therefore be dismissed. 
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